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Palmer, Appellant, and Allen, Respondent. Notfember n. 

/^ RAY applied (this being the first day appointed for Paper books 
hearing appeals), on behalf of the appellants, in ™"^ to the' 
this and two other cases of appeal from the decision of ckffda^^^be- 
the revising barrister for the borough of Bemdley^ for ^"^ ^^ ?"* 
leave to deliver paper books to the Judcces nunc pro time. ft>*' hearing ap- 

^ ^^ . ^ ^ peals, and the 

He admitted that he was not in a condition to assign Court will not 
any satisfactory reason for the delay which had unless a suffi-' 

■ ■ ^ cient excuse be 

/ occurred. given fo, n^,n. 

/..'.' compliance 

' / with it 

'.But where the appellant's attorney, who had entered the appeal, had appointed a 
London agent irom the 2d of 'November, and till the 10th of November had not fully in- 
structed him in what matters he was to act for him, whereby a mutual misundentanding 
took place about the prosecution of the appeal, the Court idlowed the paper books to be 
delivered nunc pro tunc* • 

VOI^. II. B , , ' 
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MICHAELMAS TERM, 

IS*?, Wilde C. J. The 60th section of the stat. 6 Vict, 

c. 18. expressly enacts " that all appeals or matters of 
appeal from or in respect of any decision of any revising 
barrister, entertained in manner herein-before mentioned, 
shall be prosecuted, heard, and determined in and by 
her Majesty's Court of Common Pleas, at Westminster^ 
according to the ordinary rules and practice of that 
Court with respect to special cases, so &r as the same 
may be applicable and not inconsistent with the pro- 
visions of this act, or in such manner and form, and 
subject to such rules and regulations, as the said Court 
from time to time, by any rule or order made for regu- 
lating the practice and proceedings in such appeals, 
shall order and direct," The statute refers to the 
known existing practice of the Court in regard to hear- 
ing and determining special cases, and says that the 
decision of the barrister may be reviewed if the appeal 
be prosecuted in accordance with the existing rules of 
practice, or such other rules as the Court may adopt. 
The Court saw no reason, when first called upon to 
exercise the jurisdiction conferred by the act, to lay 
down any other rules of practice than those which were 
already familiar to the profession in regard to special 
cases, namely, that the paper books should be delivered 
four clear days before the day appointed for the argu- 
ment. We are now asked to depart from that practice, 
and we are told that no reason can be assigned for the 
appellants not having followed it. When the practice 
of the Court is so well known as to be specifically re- 
ferred to in an act of parliament, we think that this is 
an application which the Court cannot entertain. Some 
reason ought to be given for such an application. In 
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some cases the Court have relaxed the rule {a), and in 1847. 
one instance upon the ground that the party applying p^^^^ 
was ignorant of the practice. But the statute having ^- 

been in force for some time, we cannot any longer 
allow ignorance of the practice to be a sufficient excuse. 
I think that when a person comes into a Court of jus- 
tice, he ought to ascertain what the practice of the 
Court is. 

Application refused. 

On a subsequent day {November 15th), the appeals, 
which stood respectively 7th, 8th, and 9th on the list, 
not having been reached, 

Whateley renewed the application, and produced an 
affidavit, from which it appeared that the attorney in 
the country who had entered the appeals for the appel- 
lants, and who had also an office in town up to the 
first day of the term, had, from the commencement 
of the term, made an arrangement with a London firm 
to act as his agents, and until the 10th of Naoember had 
not fully instructed them in what matters they were to 
act for him. The affidavit stated that the country 
attorney believed that his agents would attend to the 
further prosecution of the appeals, while the London 
agents, on the other hand, were under the impression 
that the country attorney was himself taking the requi- 
site steps for that purpose. The agents tendered the 
paper books to the judges' clerks on the 11th of JVb- 
vembeTj but the clerks declined to receive them without 
the authority of the Court 

(a) See Croucker v. Broume, ant^, Vol. I. p. SOS. ; ElHott v. The Over^ 
teen qf SIT. Many wUMn, Id. p. 508. ; Busker v. Thompiorh Id. p. 509^ 
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18i7. 



Palmer 

V. 

Alle.v. 



Wilde C. J. When this case was last before us, it 
was stated that the paper books had not been delivered, 
and that no reason could be assigned for the omission, 
which was as much as saying that the appellants thought 
the rules of the Court were of no consequence, and need 
not be attended to. Under the circumstances now 
disclosed, hqwever, we think that a sufficient excuse 
has been shewn. The substance of the affidavit is that 
the attorney had recently changed his mode of trans- 
acting his business, and that some misunderstanding 
arose about the prosecution of the appeal. The Court 
will therefore order the paper books to be received. 

Application granted. 



November 11. BuRTON, Appellant, and Gery, Respondent. 



A T a Court held for the revision of the list of voters 
for the parish of Cold Askbi/j before Sir John 
Eardley Eardley Wilmoty Bart., the revising barrister 
fof the southern division of the county of Northampton^ 
Edmund Singer Burton objected to the name of David 
Attfield being retained on the said list. 

The name of David Attfield stood thus on the re- 
gister : — 



A county voter 
whose right to 
vote depends 
on the succes- 
sive occupation 
of land, con- 
formably to 
Stat. 6 Vict, 
c. 18. «. 73., 
must always 
send in a new 
claim to vote, 
which should 
describe the 
lands occupied 
in immediate 
succession. 

A.*s qualifi- 
cation was de- 
scribed in the 
third and fourth 

columns of the old register respectively as " Occupier of land above 50/.,** and ** Own oc- 
cupation.** Within the qualifying period he changed his occupation for other land in the 
same parish of sufficient value, but did not send in any new claim. Held, that he did not 
retain the same qualification as described in the register, although the description there 
would apply to both occupations, and consequently that his name must be struck out of the 
list of voters. 



David Attfield. 



Cold Ashby. 



Occupier of land 
above £50, 



Own Occupa- 
tion. 



Gbrt. 
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David Attfield had occupied a farm at Cold Ashby^ 1847- 
which he held of Mr. Ijcmeday^ of sufficient value to give burton 
a vote, for several years up to Lady-day^ 1 84?7, when he 
left it. At Michaelmas^ 184?6, he took another farm of 
Dr. Walker, also of sufficient value, in the same parish, 
which he continued to hold up to October, 1847. He 
had not made any new claim. 

The question for the consideration of the revising 
barrister was, whether the qualification already on the 
register was sufficient to entitle Attfield to vote in re- 
spect of successive occupation. The barrister was of 
opinion that Atffield^s qualification was sufficiently de- 
scribed in the said list, there having been no hiatus be- 
tween the said occupations, and that it was not necessary 
for him to send in a new claim ; and he accordingly 
retained Attfield!^ name on the list. 

Humfrey for the appellant. The question is, whether 
a county voter who has been on the register for several 
years in respect of a particular qualification, and who 
has parted with that qualification and acquired another, 
to which the same local description applies, is exempted 
from the obligation to send in a new claim, pursuant to 
Stat 6 Vict. c. 18. s. 4. That section requires that all 
persons entitled to vote for a county, '* who being upon 
such register shall not retain the same qualification or 
continue in the same place of abode as described in such 
register, and who are desirous to have their names in- 
serted in the register about to be made," shall give 
notice to the overseers of their claim to vote. It is true 
that the description in the list applies to Walkers farm 
as well as to Loveday*s farm ; but the voter's qualifica- 
tion rests on the successive occupation of two different 

B 3 
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1847. tenements, pursuant to the 7dd section of the Regis- 
P^^^^ tration Act. One occupation only is described in the 
register ; and the Court held, in Bartleit v. Gibbs (a), 
that the different premises occupied in immediate suc- 
cession ought to be all set forth in the description of a 
voter's qualification. ' That was the case of a borough 
vote ; but the principle of the decision applies with equal 
force here, because the judgment of the Court proceeded 
on the ground that the list should afford such informa- 
tion of the nature and situation of the premises occupied 
as would enable other voters to ascertain by inquiry the 
sufficiency of the occupation and value. Attjield ought 
to have sent in a new claim, and then his name would 
have appeared in the list of claimants, and notice of his 
change of qualification would have been given to all 
interested in the matter. 

HayeSi for the respondent. Bartlett v. Gibbs {a) has 
no application. The appellant in that case had occupied 
two houses, one in East Street, the other in West Street^ 
but the two farms occupied by Attfielddive, both included 
in the description ^^ land " contained in the register. 
\Maide J« The question is, whether he retained the 
same qualification.] The 4th section says <^ the same 
qualification as described in such register^^ meaning that 
it shall not be necessary for the party to send in a new 
claim, if the register already in force correctly describes 
his new qualification. Why should he be bound to send 
in a fresh claim, when he can only describe his qualifi- 
cation in the same terms over again ? {Maide J. If he 
did not send in a new claim, an objector would not have 

(a) Ante, Vol. I. p. 73. 



Gert. 



XI. VICTORIA. 

the opportunity of ascertaining whether the property oc- ISi-?. 

cupied was of sufficient value.] The 4jth section of the bdrtoh" 

act must be read in connection with the proviso at the 

end of 'the 40th clause, which enables the revising bar-* 

rister to retain the name of the party objected to on the 

ground of change of abode without a fresh notice of 

claim. [Maule J. The concluding words of the proviso 

give a death-blow to that part of your argument, for it 

says, ** provided that such person &c. shall prove that 

he possessed on the last day of July the same qualifica-* 

lion in respect of which his name has been inserted in 

such Ibt, and shall also supply his true place of abode, 

which the said barrister shall insert in such list."] ^^ Such 

list " means the list to be finally signed by the barrister, 

which then becomes the register for the ensuing year. 

iMaide J. If a man, after living at Old Courts goes to 

New Courts it is clear that he would be obliged to send 

in a new claim, and h fortiori he ought to do so where 

he leaves one Old Court and goes to another Old Courts 

because the description of his qualification is equivocal. 

Wilde C. J. Is not <^ such register " in the 4th clause the 

old list of voters ? and, if so, is it not clear that ^ land 

in my own occupation " is a description of Laoedaj/s 

farm, and not of Walker^s farm ?] It is submitted that 

the description applies to both. 

Hurnfrey was not called upon to reply. 

Wilde C. J. I cannot bring myself to entertain any 
doubt in this case, either on the strict construction of 
the statute, or on the reason of its enactments. The 
act 6 Vict, c. 18. s. 4. expressly requires that where a 
party, who is on the register then in force, shall not 

li 4 
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184<7. retain the same qualification-— by which I understand 
3jj^jqjj not simply the same local description of the qualifica- 
tion, but the same property in respect of which the 
qualification is given (a) — he shall send in a new claim. 
The section also requires that where a party has 
changed his abode he shall send in a new claim ; and 
although that enactment is subsequently modified by 
the 40th section, still it shews that the intention of the 
legislature was that full information should be given 
for the purpose of ascertaining the identity and qualifi- 
cation of the party. Now if a person occupies premises 
of known adequate value, it seems as material that, 
where the occupation has been changed, notice of the 
change should be given, as that he should give his 
original notice of claim. If, after changing his oc- 
cupation, he continues in the same year's list, every 
body will suppose that he stands in the same position 
as he did before. I think that the object which the 
legislature had in view, namely, that every thing re- 
lating to the qualification should be open to investi- 
gation, seems to require that when a party claims to be 
entitled to vote in respect of the successive occupation 
of premises, he should send in a claim specifying that 
successive occupation, and not appear on the list in 
respect of a continued occupation. No valid reason 
whatever has been assigned for a different construction 
of the act. It is said that in this case the same de- 
scription of the voter's qualification would appear in 
two different lists ; but I do not see any difficulty in 
that myself; and, at all events, no resulting inconve- 
nience has been pointed out. I think^ therefore, that 

(a) See Daniel v. Camj^n, ante, Vol I. p. 264. 
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the revising barrister's decision was erroneous, and that 1847. 
the party ought to have sent in a new claim, since, buetok 
within the meaning of the 4th section of the Registration 
Act, be did not retain the same qualification which was 
described in the register. 

CoLTMAN J. It is clear that Attfield was entitled to 
be registered ; but the question is, whether he has taken 
the proper means to effect that object. It is rather by 
implication than by the express terms of the act that be 
appears to have forfeited his right to be registered ; be- 
cause the earlier part of the 4th section only directs 
the overseers to give notice to persons entitled to vote 
to send in their claims. It does not go on to say that, 
unless such claims be sent in, the right to vote shall be 
forfeited for the ensuing year. But such must have 
been the intention of the legislature, because the latter 
portion of the clause directs the parties themselves to 
send their claims in to the overseers on or before the 
20th JtUy. Attfield appears to me not to have given 
the notice of claim required by the act ; and therefore 
he was not a person who could be retained in the list 
by the revising barrister. 

Maule J. It is obvious that the occupation of pre- 
mises in succession by the tenant in this case does not 
take him out of the predicament in which he is placed 
by the 4th section, because he has not retained the 
same qualification which he had before. Whether the 
qualification was the same or not would be determined 
by looking at the land. Two pieces of land, one look- 
ing to the east, and the other to the west, would not 
be the same qualification, however you might describe 
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1847* them. The only ground on which it is attempted to 
P^j^^^ sustain the decision of the revising barrister is the am- 
i™ biguity of the description. But that, so far from dis- 
pensing with the necessity for sending in a new claim, 
affords an additional reason for making it, because the 
description is likely to mislead. The spirit of the act 
would say so, and the letter says the same thing. This 
man clearly did not retain the same qualification, un- 
less you can say that the qualification consists in a 
name, and not in the occupation of land. He is there- 
fore, a person who, not having the same qualification, 
ought to have sent in a fresh claim, and not having 
done so, his name must be struck out of the list of 
voters. 

Williams J. It seems to me that the qualification 
described in the old register ceased on the 25th of 
March last. It was therefore necessary for Attfield to 
resort to his new qualification, which could not be de- 
scribed in tha old register, for the plain reason that the 
new qualification did not exist when that register was 
made up. 

Decision reversed. 

Humfrey applied for costs, but the court did not 
entertain the application. 
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Sheldon, Appellant, and Flatcheb, Respondent. November n. 

THIS was a consolidated appeal from the decision of A notice of ob- 
jection was in 
Thomas Clement Sneyd Kynnersley Esquire, the the following 

revising barrister for the borough of Cheltenham. At Mr. c. s., i, 

the court of revision John Flatcher objected to the name i h^eby ^ye 

of Charles Sheldon being retained in the list of voters Yo^^uo^ur 

for the said borough. "*"l® *f °« ^ 

D retained on the 

The notice of objection was in the followini? form : ^*^ o^ persona 

** ° entitled to vote 

** To Mr, Charles Sheldon^ 1, Olney Place. in the election 

of a member 

** I hereby give you notice that I object to your name for the borough , 

being retained on the list of persons entitled to vote in (Signed) j. F, 

the election of a member for the borough of Cheltenham. ^^ tn*2e* 

{^igueA) John Flatcher, "^^nt" 

Of 5, Sherborne Street, Cheltenham.^ 

' ' Held, that 

" On the list of voters for the parish of Cheltenham.** " 5. Sherborne 

Street " meant 

It was contended, on behalf of the person objected to, *< 5. sherbome 
that the notice of objection was defective, in that it did ham/* and was 
not shew in what town or parish Sherborne Street was ^^^iLt de^ 
situate, there being other parishes within the distance of ^b"wto°8°^/a* 
seven miles containing: streets, though it was not shewn of abode, within 

° ° the meaning of 

that there was any other Sherborne Street than that in stat. 6 Fict. 

•^ c. 18. 8. 17. 

the parish of Cheltenham, Whether a 

The borough of Cheltenham consists of the parish of jection de- 
Cheltenham only, and the names of the whole of the faceofit°an^ 
voters for the borough are comprehended in one list, ^^l^^^ f^^^^ 
viz. those entitled to vote in respect of property situate whe^her^'^^T 

description 
gives sufficient 

Information to the party objected to, is a question of fact for the barrister* and the Court 

wiU not review his decision upon it 
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1847. within the parish of Cheltenham. The name of John 
Sheldon Flatcher (the objector) appeared in the said list of 
Flatchbr. voters, and his place of abode and the local descrip- 
tion of his qualification were therein described precisely 
in the same words as in the notice of objection, viz. 
5, Sherborne Street. It was not suggested that in fact 
there was any other place called Sherborne Street 
within the borough of Cheltenham^ or that it was not 
perfectly well known, or that any practical inconve- 
nience followed from the omission of the name of the 
town or parish. 

The revising barrister thought the notice of objection 
/ sufficient, and the person objected to having failed to 

prove his right to have his name retained in the list 
of voters, his name was expunged therefrom. 

Byles Serjt., for the appellant. The notice of objec- 
tion is not a sufficient compliance with the form re- 
quired to be followed by stat. 6 Vict. s. 17. The notice 
ought at le^st to have contained the name of the parish 
in which Sherborne Street is situate, as the case finds 
that there is a plurality of parishes and streets within 
the distance of seven miles, which is the limit of resi- 
dence for voters. It is not improbable that there may 
be more than one Sherborne Street in a circle of seven 
miles round Cheltenham* But, further, it is submitted 
that the name of the town ought to have been added to 
the description of the objector's place of abode. The 
section referred to gives all parties whose names are on 
the list of voters the right to object, and it is not neces- 
sary that they should be resident within the seven miles 
at the time when the notice of objection is served. 
There might be a Sherborne Street in Bristol or Liver- 



Flatcmxr. 
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poo/. WooUel V. Davis {a) decides that the notice oF 1847. 
objection must speak for itself; and as the description shildok 
of the place of abode is too general, it is submitted that 
the decision of thie barrister was wrong. 

Keating^ for the respondent. WooUet v. Davis {a) 
is not in point. The decision in that case amounts to 
this, that when the description of the objector's place of 
abode is insufficient in itself, the description cannot be 
aided by a reference to the register. The barrister 
found that the notice there was not good per se^ but in 
this case he finds as a fact that the notice of objection 
was sufficient. \Maiile J. You do not, then, rely on 
that part of the case which states that the objector's 
name appeared in the list of voters &c. ?j No. 
[Maide J. The question then is, whether on the face 
of the notice the description of the place of abode may 
be such as to justify the revising barrister in holding it 
to be sufficient.] That question must always depend 
upon the circumstances of each particular case. There 
can be no general rule laid down for the sufficiency of 
a description. " King Streety Londoni^ would not be 
enough, though probably " King Street^ Huniingdonj* 
would. In Knowles v. Brooking {b) the Court held that 
the true place of the objector's abo4e5 as it was at the 
time of serving the notice, might be inserted in the 
notice of objection, though it was different from that 
which appeared against his name upon the list of voters. 
The ground upon which that decision proceeded was, 
that the insertion of the true place of abode must aJBS>rd 
a better opportunity of inquiry and communication than 

(a) Ante, VoL I. p. 607. (6) Ant^, Vol. I. p. 461. 
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1847. could be given by inserting the old place of abode. It 
Sheldon ^*> then, a question of fact for the decision of the bar- 
p ^* rister, whether the description in the notice gives suffi- 

cient information of the objector's place of abode. 
iMatde J. Suppose the objector to be a person of 
European reputation ; would the words ** of Europe " 
be a sufficient description of his place of abode ? It 
cannot be a question of fact only, or the barrister, at 
least, did not think so, because this is a consolidated 
appeal, which is stated by him to have been decided 
upon a point of law.] The 101st section directs that 
no inaccurate description in any notice of any place 
shall prevent the operation of the act, provided that 
such place shall be so denominated as to be commonly 
understood ; and that must be a question of fact for the 
revising barrister. \WiUiams J. That clause applies, 
not to omissions, but to equivalent expressions, as 
St. Kitfs for St. Christopher's. It did not mean to 
limit the quantity of description.] Tindal C. J. in 
Gadsby v. Warburton (a), expressed his opinion that the 
omission of the parish in the notice would not hurt, 
unless some practical inconvenience ensued, which is 
expressly negatived here. 

Byles Serjt., in reply. The Court has already de- 
cided, in Gadsby v. Warburton (&), and WooUett v. 
Da!ois {c\ that the sufficiency of a notice of objection is 
not a question of fact, but of law. In Walter v. 
Haynes {d\ Abbott C. J. seems to have considered that 
a direction on a letter *< Mr. Haynes, Bristol,** was too 



(a) Ante, Vol. I. p. 140. (6) Ant^, Vol I. p. 136. 

(c) Antd» Vol. I. p.607. (<Q Ry. ^ Moo. 149. 
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general to raise the presumption that it reached the 1847. 

particular individual intended ; thus treating the ques- sheldoh 

tion as one of law. {^Maule J. It appears to me that flatch«». 

the Chief Justice considered the matter as a question of 

fact, namely, whether the letter was delivered or not] 

It is impossible to collect from the case the grounds 

upon which the decision of the revising barrister was 

based. No one can discover what decbion he would 

have come to if he had only seen the words " of 

5, Sherborne Street.^ His mind appears to have been 

influenced by the absence of any suggestion that there 

was any other Sherborne Street in the borough, or that 

any practical inconvenience followed from the omission 

of the name of the town or parish. 

Wilde C. J. This case is attended with some diffi- 
culty, in regard to the consequences that may arise 
from our decision on the particular question which is 
raised by it. It appears from the 17th section of the 
Registration Act, that the objector must give a notice 
to the party objected to, stating the objector's place of 
abode. Now, does that statement involve a matter of 
law, or a matter of fact? It appears to me that it may 
involve both. A place of abode must be some locality 
distinguished from other places. The description of 
that locality may be a matter of law, as if a man were 
to say, " I reside in Kir^ Street,* without telling you in 
what town of England King Street was situated. If the 
description, therefore, stood simply on that statement, 
it would be a matter of law whether that was a sufficient 
description of the place of abode; and if the barrister 
should hold that the description was sufficient on the 
face of it, no doubt the Court would review his decision. 
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1847. But the finding of the barrister may be on a matter of 
Shxldom fact only, and then his decision will be conclusive. In 
Flatchcr. Woollett V. Davis (a) the Court held the notice of ob- 
jection insufficient, although the barrister had decided 
that it was sufficient. In that case the barrister seems 
to have thought that the place of abode was defectively 
stated in the notice itself, but that the notice might 
be made sufficient by coupling it with the list of voters. 
The Court decided that the notice must contain a 
description of the objector's place of abode, and that, 
in point of law, the description in the notice in question 
was not sufficient In Gadsby v. Warbuirton{b\ the 
notice of objection described the objector's residence to 
be *' Poplar Grave^ Didsbvry^ Didsbury being a vill 
within that division of the county to which the notice 
applied. The revising barrister held this to be an in- 
sufficient description, considering that the name of the 
county, or some large town, ought to have been added. 
The Court treated that as a decision by the barrister 
that the question before him was, not whether the 
description of the place of abode in the notice was suf- 
ficient for the practical purposes of the act, but whether 
it could be deemed in point of law a good description 
of the place of abode, without adding the name of the 
county or town near which Didsbury was situate. The 
Court were of opinion that such an addition was in point 
of law unnecessary, and therefore reversed his decision. 
A notice may, undoubtedly, be given with so much 
generality as not to point to any locality at all, and 
such a notice would not be sufficient In the present 
case the notice states the place of abode to be ^^ 5, Sher^ 

(a) AnU, VoL I. p. 607. (6) Ant^, Vol. I. p. 136. 
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home Street.^ Now, where is Sherborne Street ? How is 1847. 
the party to whom the notice is addressed to read it ? The shildom 
subject of the notice is a vote for the borough of CheUen" :siJ^^^^ 
ham^ and it is addressed to a voter for that borough. I 
think, therefore, that Sherborne Street must jTim& facie 
be understood to mean " Sherborne Street^ Cheltenham!* 
Reading it so, it appears to me that the decision of the 
barrister, who finds that the description of the place of 
abode is sufiicient, is conclusive on the matter of fact, 
and as he was warranted, in point of law, in reading 
" Sherborne Street'* as *^ Sherbofme Street, Cheltenham,'* 
I am of opinion that his decision upon the whole case 
ought to be affirmed. 

CoLTMAN J. I am rather disposed to think that, if 
the notice was sufficient to give information to the over- 
seers and the party objected to, it would be enough ; 
but perhaps that may be doubtful, as the notice may 
require to be considered by othA* persons. A party 
must be understood to speak of the borough to which 
his notice relates. Although it is not necessary that the 
objector should reside within the borough, still he must 
be upon the register of voters; and when parties are 
speaking of Cheltenham, the mention of Sherborne Street 
would connect it with the subject of discussion at the 
time. When, therefore, the objector's place of abode 
is described in this notice as " Sherborne Street,'' I think 
the natural inference would be, that the party was 
speaking of a street in the borough of Cheltenham. 
The notice must state the objector's true place of 
abode ; and as the barrister has found the notice suf- 
ficient, I think it possesses the two requisite qualities 
of giving information, on the face of it, to the party 

VOL. II. c 
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lS4f7. objected to, and of giving true information. The bai'r 

Sh,i,dok i*ister is not bound to state the reasons why he finds 

P ^* it sufficient, if, on the face of the notice, he could so 

find. If we saw, on the face of the document, that no 

reasonable man could say it was a sufficient notice, we 

should then interfere, and reverse his decision. 

Maule J. At one time I entertained some doubt 
whether the revising barrister must not be considered 
as having formed his opinion of the sufficiency of the 
notice from an inspection of the list of voters, and the 
absence of inconvenience to the party objected to. I 
now, however, think that the barrister must be taken 
to have formed such an opinion, but that he did not 
state the grounds of it. Taking the barrister to have 
decided that the notice describes a place of abode, I 
think the notice is sufficient. [His Lordship here read 
the notice.] The borough and parish of Cheltenham 
are mentioned, snid' Olney Place and Sherborne Street 
are also mentioned, which by common intendment would 
mean that they were in the same town. Taking them 
away from any context,' they would give no information ; 
but looking at the notice as a whole, I think it clear 
that it describes both Olney Place and Sherborne Street 
as being in Cheltenham. I do not think that, out of a 
court of law, any human being would have a doubt 
about this notice, nor do I think that it ought to be ques- 
tioned in one. The notice is from a Cheltenham man 
to a Cheltenham man on the subject of a vote for 
Cheltenham, and speaks of places in Cheltenham, 
" No. 5, Sherborne Street,^ is in point of law a sufficient 
statement of the objector's place of abode ; and as the 
barrister has held that it is a sufficient statement of 
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the place of abode in point of fact, his decision must 
be affirmed. 

WiLUAMs J. Upon the face of this notice, " 5, Sher- 
borne Street '* must mean ^^ Sherborne Street, Cheltenham^ 
which is a good description, in point of law, of the ob- 
jector's place of abode. The barrister has decided the 
question of fact, that it was sufficient to give information 
to the party objected to, and we ought not to disturb his 
decision. 

Decision affirmed. 



1847. 



Shbldon 

V. 

Flatohia. 



Toms, Appellant, and Luckett, Respondent. November is. 



¥TPON an appeal from the decision of Thomas Young 
M^Oiristie, Esq., the revising barrister for the 
city of Ijondon, the following case was stated for the 
opinion of the Court : — 

W. jB. Luclcett objected to the name of Moses Toms 
being retained on the list of persons entitled to vote in 
the election of members to serve in parliament for the 
city of London, in respect of the occupation of apart- 
ments at No. 21, Milton Street, in the parish of St. Giles 
mtkout, Cripplegate. 

The facts of the case were these : — Moses Toms 
occupied the first floor, consisting of two rooms in the 
house. No. 21, Milton S/r^f/, in which he had resided 
for the last year and three quarters, at a rent of 5s. Sd* 
a week. His landlord occupied a shop and parlour on 
the ground floor in the same house, but did not sleep 
there, and three other persons occupied other distinct 
^artments upstairs in the house. There was but one 

C 2 



The appellant 
occupied, at a 
rent of 5s, 6d. 
a week, two 
rooms in a 
house, in which 
the landlord 
also occupied a 
shop and par- 
lour. The 
landlord did 
not sleep in [the 
house. Each 
party had a key 
to the outer 
door, which 
had no other 
fastening than 
the lock. Held, 
first, that the 
appellant occu- 
pied a ** build- 
ing;" secondly, 
that he occu- 
pied it as 
tenant, within 
the meaning of 
Stat. 2 fr. 4. 
c. 45. 5.27.; 
Williams J, 
dtUntante on the 
first point. 
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1847, outer door to the house, by which the landlord, in com- 
T^j^g mon with all the inmates, entered and came out. The 
landlord, Toms^ and the three other inmates had each 
respectively a key of the outer door, and they all locked 
or unlocked that door when and as they pleased. The 
door was never barred or fastened inside at night ; there 
was neither bolt nor chain to it ; it stood open during 
the day time. The landlord's shop door was inside the 
passage, which passage Toms had to enter and pass 
along to get to the staircase that led up to his apart- 
ments, and which staircase was shut oiF from the passage 
by a swing door which had no lock to it. There was a 
back kitchen at the end of the said passage, in which 
there was a cistern for water, and from which all parties 
in the house were supplied with water upon going there 
for it. The outer door was opened in the morning by 
the party who had occasion first, and locked at night 
by whoever had occasion last, either to enter or to leave 
the house. The question was, whether under the cir- 
cumstances stated the occupation of Moses Toms was 
such an occupation in law as to entitle him to vote under 
the Reform Act. On behalf of the appellant it was cou" 
tended, that as the landlord did not reside in, but merely 
occupied a part of the house, the appellant having a key 
as well as the landlord of the outer door, and residing 
there, the landlord's occupation did not prevent Toms 
from being enfranchised, and that therefore he was en- 
titled to be registered. It was urged on the contrary, 
that T'oms had no exclusive control over the outer door, 
and that he was a mere lodger. The revising barrister 
held the objection to be valid, and expunged the name 
of the appellant from the list of voters. If tlie Court 
should be of opinion that that decision was erroneous^ 
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the name of the appellant was to be reinserted in the is*?, 
said list. ^^ 



Crompton^ for the appellant. When a landlord lets 
off part of his house, and sleeps himself on the pre- 
mises, he is the paterfamilias^ and the possession of the 
house is rightly laid in him. But as the landlord here 
did not sleep in the house, the two rooms specified in 
the case were the domus mansionalis of Toms^ and in an 
indictment for burglary they would be so described. 
The landlord had no control over the movements of the 
occupiers, each having a key to a common outer door, 
and entering and going out when he pleased. It was 
the same thing as if there had been no outer door, or 
as if the outer door had always stood open. Having 
then a distinct set of apartments, and uncontrolled 
access to them, Toms had a sufficient occupation to 
entitle him to vote ; Wright v. The Tonxm, Cle^k of Stock" 
port, {a) IWilde C.J. There the barrister found that 
each tenant had the exclusive use of his room, and the 
key to the door thereof; but it does not appear in the 
present case that the appellant had any other key than 
that which unlocked the outer door of the house.] It is 
stated that three other persons occupied other distimt 
apartments. In Pitts v. Smedlei/ (S), the claimant was held 
to be a lodger, and to have only a limited enjoyment of 
his apartments, because' he had not a key of the street 
door. Score v. Huggett (c) is also an authority to shew 
that the uncontrolled right of ingress and egress is the 
cardinal point on which the question turns. In that 
case the landlord did not, as he did here, occupy any 

(o) Ant^, Vol. I. p. 32. (6) Antd, Vol. L p. 196. 

(c) Ant^ Vol I. p. 198. 
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18457* portion of the house himself; but that makes no differ- 
rp^j^jg ence. It is submitted that-even if the owner of a house 
resided in it, an exclusive occupation of apartments 
therein, with an uncontrolled right of access to them by 
day and night, would constitute an occupation as tenant 
within the stat. 2 fV. 4'. c. 4*5. s. 27. Wansey v. Perkins 
(HilVs Case) {a) may appear at first sight to be an autho- 
rity against this proposition, but the decision of the 
Court proceeded upon the ground that the floor in re- 
spect of which the vote was claimed was not a separate 
and distinct tenement In Kemmer/s Case (b) the claim- 
ant's vote had been disallowed by the registering officer, 
on the ground that he had not an exclusive right to the 
outer door. There the owner of the house did not 
reside therein, and the street door was locked at night ; 
but the claimant had the key of the street door, and the 
landlord's brother-in-law had another key for it. It 
was held by Crampton J., after conferring with all the 
Irish judges, that the claimant ought to be admitted to 
register his vote ; and the reason assigned was, that there 
was no person who could control or abridge his right of 
exit or of entrance. This is an authority in point; and 
the analogy of the cases decided upon indictments for 
burglary support the same view of the case. In Lee v. 
Gansel{c) Lord Mayisfield observed, "When a bur- 
glary is committed in the apartments of one who lodges 
in a house, the circumstance of the owner's living in it, 
or his occupying only a shop or cellar, in which he does 
not sloep, makes a very material difference as to the 
form of the indictment; for in the latter case the lodger 
has the outer door entirely to himself, and the burglary 

(a) Ante, VoL I. p. 252. (6) Ak. M. C. 22. 

(c) Cottp. 8. 
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in such case must be laid in the house of the lodger; 1847. 
but it is otherwise in the former case, for there it must Xoms 
be laid in the house of the owner." So it is said by i,u<3^. 
BlacJcstone (a) : ** If the owner himself lies in the house, 
and hath but one outer door, at which he and his lodgers 
enter, such lodgers seem only to be inmates, and all their 
apartments to be parcel of the one dwelling-house of the 
owner." Accordingly, in R. v. Rogers (J), which was a 
case reserved for the opinion of the judges, it was held 
that the apartments of lodgers should be considered as 
their respective dwelling-houses, if the owner of the 
premises did not sleep under the same roof. The land- 
lord in that case did not sleep on the premises, but he 
occupied a cellar for the purpose of keeping wood and 
)umber in it. Again, in Trapshaw^s Case (c), the judges 
decided that a house, the whole of which was let out in 
lodgings, and had one outer door common to all its in- 
mates, was the mansion-house of its several inhabitants. 
He referred also to Reg. v. Lady E. Ponsonby (rf), Pey- 
tovis Case (^), Perm v. Grcfion (g), and Monks v. 
Dykes, (k) 

Graoej for the respondent. The Court has more 
than once intimated its opinion that decisions upon in- 
dictments for burglary and settlement cases are no 
authorities upon the construction of the Reform Act. 
It has been contended, on the other side, that the land- 
lord must reside in order to deprive a lodger of his 
right to vote; but the cases already decided by the 



(a) 4 Omm. 225. (h) 1 Leach, C, C, 89. 

(c) 1 Leach, C C. 427. (rf) 3 Q. B. Mep. 14. 

(e) 1 Leach, C. C. 324. (g) 2 Bing. N. C 617. 



(A) 4 Af. 4- r. 567. 
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ISi?. Court have proceeded upon the question of exclusive 
rj^^j^^ occupation. In Rex v. DitcJieat^ the rule laid down by 
Litlledale J. {a\ is in these words : ^^ It is not necessary, 
in order to make a man an occupier, that he should ac- 
tually sleep or take bis meals in a house, or that his 
family should actually dwell in the whole house; but 
the law considers him, for this purpose, an occupier if 
he hold the whole, and by himself or his family occupy 
part." In the present case the landlord occupies a shop 
and parlour on the ground floor, and must therefore be 
taken to be, in law, the occupier of the whole house. In 
• Wright v. The Tenon Clerk of Stockport (A), each tenant 
had the exclusive use of his room ; no such fact is found 
in the present case. In Pitts v. Smedley (c), the appellant 
was stated by the barrister to have had an exclusive 
control over the rooms which he occupied ; but as he 
had no key of the street door, the Court held that he 
had not an exclusive occupation sufficient to entitle him 
to vote as a tenant under the 27th section of the Reform 
-Act. On the other band, in Score v. Htiggett{d)i the 
occupation was considered sufficient, as the landlord did 
not reside in, or occupy^ any part of the house, and the 
claimant had the exclusive occupation of apartments 
therein, and a key of the outer door. Wansey v. Per^ 
kins {HilVs Case) (^), was also decided upon the same 
principle. The landlord resided in the house; and 
though it was found by the case that the claimant was 
in the exclusive occupation of his apartments, and that 
he had a key to the outer door, the Court were of opinion 
that he was not entitled to a vote. It is submitted bow- 
Co) 9£.i C. IBS. (b) Am^ Vol. I. p. 32. 
(c) Ant^, Vol. I. p. 196. (c^) Antd, Vol I. p. 198. 
{€) AntS, Vol. L p. 252. 
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ever, that residence is not essential to an exclusive oc- 1847» 
. cupation by the owner, if he has not formally divested ^^T^ 
himself of all dominion over the premises. In cases of 
burglary, it must be shewn that the owner slept in the 
house, because the essence of the offence is the entry in 
the night time / but it is clear that the Reform Act did 
not contemplate residence on the premises occupied as 
a necessary ingredient in the qualification, because the 
occupier may reside within seven miles of the borough. 
To entitle an occupier to vote as tenant, he must, to use 
the language of CramptonJ, in Keameifs Case [a\ ** shew 
that he is not dependent upon the good will or leave of 
another for any circumstance necessary to the full, free, 
and exclusive enjoyment of his house, or, in other words, 
he must command the entrance to it and the exit from 
it. To effect this latter object, he must have an exclu- 
sive right to, and control over, the outer door of his 
house ; if he has not, his occupation cannot be considered 
as an exclusive occupation, since it will be in the power 
of some other person to disturb his possession without 
being a trespasser." It cannot be said that the occupier 
commands the entrance and exit when the landlord has 
also a key. [Wilde C. J. If the landlord has a right to 
put another lock on the door, the tenant cannot be said 
to have a control over it; but if he gives the tenant a 
key, and cannot change the lock, how can the tenant's 
possession be disturbed ?] In Wansey v. Perkins {HilPs 
Case) (&), both the claimant and the landlord had keys; 
but it was held that the tenant had not an exclusive 
occupation. If a landlord retains any interest in the pre- 
mises, and has a power of entry, he does not divest him- 

(o) Ate. R. a 24. (b) Ant^» Vol. I. p. 352. 
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1 84?7. self of the character of an occupier, and consequently can- 
not give the franchise to those who occupy under him. 



Toms 
▼. 

LUCKBTT. 



CromptoHj in reply. The appellant occupies at a 
rent, and therefore he holds his rooms as a tenant, un- 
less he comes within the description of a lodger. To 
make him a tenant, it is sufficient that he should have 
the exclusive occupation of his own rooms, and uncon- 
trolled access to the outer door. In Wright v. The 
Town Clerk of Stockport (a\ the landlord occupied a 
portion of the premises, yet the Court held that the 
tenant had an exclusive occupation. [Coltman J. It 
only appears that the landlord was rated as an occupier 
and paid the rates.] In Wansey v. Perkins (HilTs 
Case) (i), the landlord resided on the premises. 

Wilde C. J. The question which is referred to the 
Court in this case is very limited; for, after stating 
various facts as to the interests of the tenants and the 
mode of enjoying the premises, the barrister proceeds to 
say that it was contended on the behalf of the appellant, 
that as the landlord did not reside in, but merely oc- 
cupied a part of the house, and as the appellant resided 
on the premises, and had a key of the outer door as 
well as the landlord, the occupation by the landlord did 
not prevent the appellant from having a right to vote. 
It was urged, on the contrary, that the appellant had 
no exclusive control over the outer door, and that he 
was a mere lodger ; and this objection the revising bar- 
rister held to be valid, and thereupon expunged the 
appellant's name from the list of voters, which is to be 

(a) Antfe, Vol. I. p. 32. (6) Ant^, Vol. I. p. 252. 
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restored to the list if the Court should think the bar- 1847. 
rister^s decision erroneous. Now, I am of opinion that r^oMs 
the objection taken to the right to vote was not well j^ ^* 
founded, and that the absence of an exclusive control 
over the outer door is not enough to deprive a party 
of the right to vote. From the manner in which the 
case is drawn up, it seems to me that it was the inten- 
tion of the revising barrister to refer to us the question, 
whether the absence of such control made the appel- 
lant, not a tenant, but a mere lodger. The 27th section 
of the Reform Act enacts that a party who *^ shall occupy, 
as owner or tenant, any house, warehouse, counting- 
house, shop, or other building," of the clear yearly value 
of not less than 10/., shall, if duly registered, be entitled 
to vote. Now, what was intended to be comprised in 
these words, ^^ house, warehouse, counting-house, shop, 
or other building?" We know perfectly well that 
what is meant by a <^ counting-house," as contra-dis- 
tinguished from a house, is an apartment in a house 
used for particular purposes ; and so is a *^ ware- 
house" and "a shop;" they all seem to me to im- 
port parts of a house used for particular purposes. 
But then the act goes on to say ^^or other building." 
It appears to me that these words were meant to in- 
clude occupations like that of a warehouse, counting- 
house, or shop ; so that if there be a distinct portion of 
a house occupied separately from the rest of the house, 
that would be sufficient to give the occupier a right to 
vote. The words seem to have been added for the 
purpose of preventing nice and subtle distinctions. In 
the present case the appellant is stated to occupy certain 
apartments in a house, and I cannot but think that these 
apartments ought to be considered an << other building," 
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1847. just as much as a shop or warehouse is a building. It 

^T^j^ appears to me, therefore, that he occupies premises 

, ^* which, if he occupies them in a certain character, would 

Luck ITT. * 

entitle him to vote. Not being the owner, he must oc- 
cupy them in the character of tenant ; and the word 
<^ tenant'' must be construed, as the Legislature seems 
to have used it, in its popular sense. He must occupy 
under a demise which gives him the exclusive right to 
the possession of the premises occupied. The case 
states that the appellant occupied two rooms at a rent 
of 55. 6d. a-week. I can only understand " rent " as 
importing a demise ; and if he occupies under a demise 
I should have inferred an exclusive right of possession, 
even if the case had not stated it. Looking, however, 
at the whole of the case, I think it perfectly clear that 
the party was understood to have had the exclusive 
(possession of his apartments. Then what is there to 
cut down his character and interest as tenant, so as to 
exclude him from coming within the benefit of this act 
of parliament? The character of the occupation, and 
the nature and extent of the party's interest, must be 
inferred from all the circumstances of the particular 
case. A person may occupy certain apartments in a 
house, but another party may have such superior mas- 
tership and dominion over it as to prevent him oc- 
cupying them in the character of tenant. The Court 
has been called on in particular instances to say whether 
an occupier has had such an occupation. Where the 
landlord resided on the premises, and kept a key of the 
outer door, the Court has inferred that the landlord re- 
tained that mastership and dominion, even though the 
tenant bad also a key. But in this case the landlord 
did not reside on the premises, but merely occupied two 
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npartments in the house. Now, where a landlord re- 1847. 
sides on the premises, by which I understand his living rp^^^ 

on the premises, he is there at all times, both by day - ^* 
and night, and can give an inmate permission to enter 
or go out ; but when he does not reside on the pre- 
mises, he cannot always exercise that authority over the 
entry and departure of the inmates with which his do- 
minion over the outer door clothes him when he resides 
in the house. It cannot be contended that the tenant is 
to have an absolute right to enter at some times, but 
not at others. Whatever, therefore, may be the just 
inference as to the extent of the tenant's interest when 
the landlord resides on the premises, the same inference 
would not be warranted by the fact of the landlord 
simply having a key of the] outer door, and occupying 
apartments in the house. It seems to me, therefore, 
that the apartments occupied by the appellant may well 
be considered a ^' building*' within the meaning of this 
act of parliament, and that he occupied them as tenant, 
which is all that the act requires. The objection that 
he should have had an exclusive control over the outer 
door seems to me to have no force. The fact that he 
had not such an exclusive control may be a circum- 
stance which tends to shew that he is not a tenant ; but 
if the tenancy be established by other evidence, I do 
not see of what value that isolated fact is. Suppose the 
case of premises being occupied in separate floors, and 
the landlord residing at a distance; could it be said 
that none of the occupiers had a right to vote, because 
none of them had the exclusive possession of a key of 
the street door ? It appears to me, from the shape in 
which the question is raised, that the appellant is found 
to be qualified to vote in all other respects, but that he 
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1847. has not an exclusive control over the outer door, which, 

XoMs"* under the circumstances, is of no consequence. I am 

LucKETT of opinion, therefore, that the appeal must be allowed, 

and the name of the appellant be restored to the list of 

voters. 

CoLTMAN J. I think that the revising barrister was 
wrong. There is no distinct statement as to the interest 
which the party had in these rooms; but as the case 
nowhere points to any other person as having a right 
to enter them, but simply finds that the appellant was 
a lodger because he had not the exclusive use of the 
outer door, I think the stipulation between him and the 
landlord must be understood to be that he should have 
the use of the rooms, and nobody else. Now, if a 
party has the exclusive use of a particular set of rooms, 
on payment of rent, that prima fade imports a tenancy. 
In the case of Wansey v. Perkins (Hill's Case) (a) the 
CJourt thought that the residence of the landlord with 
his family on the premises rebutted such an inference. 
In this case, however, it appears to me there is nothing 
to shew that the party ought not to be considered a 
tenant. With regard to the question whether the words 
" other building" would include the premises occupied 
by the appellant, I think that the rooms in question 
would be an " other building'* of a similar. description 
with those enumerated in the section. These words do 
not imply that the building should be separate, because 
a warehouse, a counting-house, and a shop, need not 
be separate and distinct, but may form a portion of a 
larger building, namely, a house. 

(a) Antd, VoL I, p. S52. 
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Maule J. I also think that the appellant was right 1847* 
in this case. The point intended to be raised seems to Z 

^ Toms 

turn not so much on the nature of the thing occupied, v* 

as on the nature, amount^ and quality of the occupation. 
There is nothing in the case which seems to shew that 
any doubt was entertained whether the occupation of 
the first floor of a house can confer a vote, and indeed 
this point is so very well settled, that I do not think it 
could have been intended to be raised. The question 
raised was, whether there was an occupation as tenant 
within the meaning of the 27th section of the Reform 
Act, or an occupation as a lodger. I think the spirit 
of the cases on the subject is this — that where the 
owner of a house is the person who lives in and occu- 
pies the whole of it, and takes in some other person to 
live with him in the house, although that person may 
occupy a room therein which nobody else occupies, and 
although he may have ingress and egress to and from 
that room whenever he pleases, yet if the owner of the 
house retains his general character as master of the 
house which he did before, then that the person so 
occupying is a lodger, and not a tenant within the 
Reform Act. I do not think that it matters whether 
he has or has not a key of the outer door to let himself 
in and out when he pleases. He has only a right of 
way, and that does not affect his right to the occupation 
of his apartments. The question of whether the party 
is a lodger or tenant, I think, depends on the circum- 
stance of there being a person living in the house in the 
quality and capacity of master of the house, and having 
some degree of control over that part of the house 
which the party occupies. Where that is the case, the 
party is not a tenant within the act, but a mere lodger, 
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184-7. to whom the statute does not give the elective franchise. 
rj,^^^ The circumstance, however, of the landlord being 
- ^' master of the house, does not necessarily follow from 

his being landlord. If he does not reside in the house 
by himself or his family, he has no right of control over 
any other part of the house than that which he occu- 
pies; though he may stipulate for that right. But 
when a landlord lives in the house and retains the cha- 
racter of the master, then he may make a person occu- 
pying a part of the house a lodger merely, and not a 
tenant; when he lives out of the house, no one can 
pk'operly consider him as master of the house for that 
purpose. In the present case the owner merely occu- 
pies a shop and parlour, and does not reside on the 
premises. The appellant, who occupies at a rent, is 
his tenant, and, having constant access to his apartments 
without asking leave of any body, is entitled to vote as 
such. 

" Williams J. I concur in opinion with the rest of 
the Court, though I confess my mind is not quite free 
from the doubt which has occurred to me whether the 
appellant's rooms come within the meaning of the words 
*' other building" in the 27th section of the Reform 
Act. I have always considered the meaning of the 
statute to be that a claimant, in order to make out his 
^ right to vote under it, must be in a condition to main- 

tain trespass in respect of some such tenement as is 
mentioned in the statute. Notwithstanding, therefore, 
the authority of Wright v. The Town Clerk of Stock* 
port [a\ I have felt doubts whether the appellant can 

(a) Ante, Vol. I. p. 32. 
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be said to iiave occupied a "building." My doubts, 1847. 
however, are not strong enough to induce me to differ 
in opinion from my learned Brothers. 

Decision reversed. 



Toms 

V. 
LVCKXTT. 



Downing, Appellant, and Luckett, Respondent. November is. 

THIS was an appeal from a decision of the same re- Tiie appellant 

.... . , 1 . occupied, at a 

Vising barrister as m the preceding case. rent of 202. a 

At the revision the respondent objected to the name I^IhousTin a 
oi Henry Browne Dmning being retained in the list of SS'e^UndioTd''^' 

persons in the parish of AUhaUoraos Staining, entitled to ^^^ ^^ °^^^ 

»r r o' persons occu- 

vote for the city of London^ in respect of the occupation P»«d countiug- 

of a counting-house at No. II, Mark Lane^ in the said were a wooden 

, gate and a door 

parish. at the outer 

The facts stated by the revising barrister were as fol- were open all 

lows : — Hemy Bronme Dawning occupies a counting- ^*^ shurand 

house at No. 11, Mark Lane^ aforesaid, and he has done b°^ thf jj^d-^**' 

so for three years at a rent of 20/. a year. Six other ^*^!^** ^l^f^! 

•' *' who resided on- 

parties besides his landlord respectively occupy counting- ^^^ premises to 

houses in the same house, namely, No. 11, Mark Lane, and who alone 

. . had keys of the 

There is but one outer entrance into the house. At the gate and door, 

outer entrance there is a small swing iron gate, which is clerk's duty to 

kept sometimes open and sometimes shut during the and^dwrtowiy 

day time, but it is never locked. There is also a large of theoccu- 

J ^ o pierS) when re- 

wooden gate, and likewise a door at the outer entrance, q"»'»'«d to do so. 

° ' ^ ^ ^ JJeM, that the 

both of which are kept open during the day time, but appellant had a 

sufficient oc- 

they are shut and locked inside every night by A. W. cupation as 

Eneoer^ one of the landlord's clerks, who resides in the the 27th section 

upper part of the house with his family, and who keeps \^ * ^^^ 

VOL. II. D 



LVCKSTE. 
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1847. the keys. Enever also unlocks and opens the outer 
DowHiNo ^^^^ *"^ ^^® '^^8® 8*^ every morning. The landlord 
requires him to reside there for the protection of the 
premises and the accommodation of those who occupy the 
counting-houses at No. 11 aforesaid, and, if he were to 
leave, the landlord must have another person to reside 
there in his place. Neither the large gate nor the outer 
door has a key-hole outside, therefore they can only be 
locked and unlocked inside. Enever pays no rent in 
money for his apartments, but considers that he pays 
it in services. After entering at the outer entrance, 
which is common to the landlord and to all his tenants, 
proceeding along a short passage, ascending some steps, 
and turning a short way to the right, the party objected 
to passes the door of the landlord's counting-house^ 
and then through folding doors into a passage which 
leads to the door of his own counting-house. There is 
a water-closet near the landlord's counting-house door 
common to all the inmates ; and the party objected to, if 
he desires to use it, must return to it through the fold- 
ing doors. He pays Enever a small yearly sum in con- 
sideration of his servant's sweeping the passage between 
his own and the landlord's counting-house. He has no 
key of the outer gate or door ; and if he wishes to gain 
admittance after the large gate and door at the outer 
entrance are shut at night, or before they are opened in 
the morning, he can only do so by ringing a bell, and 
getting it answered by Enever^ the landlord's clerk. 
The party objected to read a letter addressed to himself 
by the said Enever^ and afterwards put it into the hands 
of the revising barrister. 

The following is a copy thereof: — 
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<* 11, Mark Lane^ October 15, 184? 7. 1347. 

"Dear Sir, — In reply to your question, whether the ~"^ ' 

outside gates are locked at night or not by myself or ▼• 

servant, I beg to state they are ; but of course you or 
your servants would be admitted at any hour of the 
night, you having a right, 

^^ I am, &c., 
(Signed) « A. W. Enever. 
« To H. B. Doming, Esq." 

It was contended, on behalf of the objector, that, 
there being but one outer entrance into No. 11, the land- 
lord using that entrance and occupying a counting-house 
there, the landlord's servant keeping the keys of the 
outer entrance^ and the appellant having no key thereof^ 
nor independent power of access, the' appellant was not 
entitled, under the 2 W. 4. c. 45. 5. 27., to be registered 
as a voter for the said city in respect of his said occu- 
pation. On the contrary, it was urged, on behalf of 
the appellant, that the Reform Act did not contemplate 
that, under the circumstances stated, the party objected 
to should not be enfranchised, and that he was entitled 
•to vote. The revising barrister held the objection to be 
valid, and expunged the name of the party objected to 
from the list of voters. If the Court should be of opinion 
that that decision was erroneous, the name of the ap^ 
pellant was to be reinserted in the said list 

The case was argued, immediately after the argument 
in Toms v.Luekett, by Crompton for the appellant, and 
Graoe for the respondent. No additional authorities 
. were cited. 

Wilde C. J. We are all agreed that (his case i^ 
without difficulty. It is perfectly clear that thelandlor^ 

D 2 
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1847. could have retained nothing of his interest save as land- 
l)o^^.j^,g lord, with regard to the counting-house in question, 
/• This, then, is a "counting-house," falling within the 

express terms tof the act; and the question is whether, 
when the landlord employs a servant to live on the pre- 
mises, for the protection of the premises, and the accom- 
modation of those who occupy the different counting- 
houses, he establishes by this appointment any relation 
that limits the interests of the tenants who hold under 
his demise. It appears to me that this case is just like 
that of chambers in the Albany^ of of shops in the 
Burlington Arcade^ where there is an outer gate which 
Is shut at night, and a porter attends for the protection 
of the premises, but not to qualify the interests granted 
to the tenants. The servant is employed by the land- 
lord for a purpose wholly alien and distinct from that 
of asserting a mastership and dominion over the pre- 
mises. It seems, therefore, quite clear in this case, that 
the party occupied the counting-house as tenant. 

CoLTMAN J. I cannot consider Enever as having any 
right to limit the appellant's means of access to his 
counting-house, and that is the only ground upon which 
it could be contended that he bad not an exclusive occu- 
pation of it. 

Maule J. This is a case of a counting-house held 
by the appellant at a rent of 20/. a year ; and I agree 
that there is a total absence of circumstances showing 
that it was not occupied by him as tenant. There is 
nothing to restrain, and every thing to forward such an 
occupation. There is no keyhole outside the gate, in 
order to exclude burglars; but Enever^ living on the 
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premises, is ready to admit the occupiers of the counting- 
houses whenever they think proper. It appears, there- 
fore, to me that the claimant has as exchisive a control 
over his counting-house as it is possible for a man to 
have. 



1847. 



DOWNIKO 

V. 
LUCKRTT. 



Williams J. concurred. 



Decision reversed. 



Birch, Appellant, and Edwards, Respondent. Nwemhtr is. 



A T a Court held before Thomas Clement Sneyd Kynr 
nersley^ Esq., the revising barrister for the county of 
MonmoiUhj for the revision of the list of voters for the 
parish of Trevethin in the said county, James Birch ob- 
jected to the name of Francis Brittain^ of Gamdiffaithy 
being retained on the list of voters for the said parish. 

To prove a service of notice of objection on the said 
Francis Brittain^ an alleged duplicate notice bearing 
the post mark '^ Po7itj/pool, Aug. 2^, IS*?,** was pro- 
duced ; but on inspection it appeared that though posted 
in due time, and correctly drawn according to the form 
No. 5, Schedule A. 6 Vict. c. 18., it was not "duly 
directed " to the said Francis Brittain, unless, as was 
contended, the words on the face and at the top of the 
notice, ** To Mr. Francis Brittain, Garndiffaithi* could 
be considered a direction. It was proved that on the 
back of the notice which was delivered to and retained 
by the postmaster at Pontt^ool^ to be forwarded by post 
to the said Francis Brittain^ the words, " To Mr. 
Francis Brittain^ Gamdiffiiith,** were written so as to 

D S 



A notice of 
objection to a 
voter sent by 
post, pursuant 
to Stat 6 Vict, 
c. 18. t, 100., 
should have an 
address on the 
outside as well 
as in the in- 
side. 

A notice sent 
by post had on 
its back the 
address of the 
party objected 
to; but the 
paper produced 
as a duplicate 
to prove the 
service only 
contained his 
direction on the 
face of it. 
Beldy that the 
paper produced 
was not a 
duplicate no- 
tice, and, con- 
sequently, that 
the service was 
not proved. 
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1847. fornix when the paper was folded mto the shape of a 

^^^ca letter, an external direction to him. 
^^J* Under these circumstances it was contended, on the 

part of the said Francis Brittaith that the service of 
notice of objection upon him was not duly proved, inasr 
much as the two papers were not duplicates ; and the 
barrister being of that opinion, retained his name upon 
the list of voters: but in order to give the objector an 
opportunity of availing himself of his notice of objection 
in case the Court of Common Pleas should be of a con- 
trary opinion, the said Francis Brittain was called, and 
failed to establish his qualification. 

If the Court should think the service of notice of 
objection duly proved, notwithstanding the absence of 
external direction on the alleged duplicate thereof, the 
register was to be altered by expunging the name of 
the said Francis Brittain from the list ; otherwise the 
register was to remain unaltered. 

Forty-nine other cases were consolidated with the 
above. 

Keatingy for the appellant. The stat 6 Vict. c. 18. 
s. 100. only requires that the notice of objection to the 
voters shall be ^^ duly directed,'' and there is nothing in 
the act which shews that it is essential for the address 
of the voter to be repeated on the external part of the 
duplicate. It must be addressed to him, but it does not 
matter in what part of the duplicate the address appears. 
The notice might be written on a card, which could not 
be folded ; and all that is necessary is that it should be 
so addressed as to enable the postmaster to forward it 
by post to the party for whom it is intended. Even in 
the present case, the notice might have been so folded 
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as to shew the address on the outside* The two papers 1847. 
need only be duplicates in essential particulars. 



Byles Serjt, for the respondent. The alleged dupli-* 
cate was n6t a duplicate within the meaning of the 
statute. The 100th section, besides requiring that the 
notice shall be << duly directed/' speaks of an << address," 
which imports a direction on the back, in the ordinary 
way in which letters are directed when sent by the post 
The section provides that ^^ the postmaster shall compare 
the said notice and the duplicate, and, on being satis- 
fied that they are alike in their address and in their 
contents^ i^all forward one of them to its address by the 
post &C.;" clearly shewing that by <^ address" and 
<< contents " it meant two different things. The language 
adopted by the Court in Cuming v. Toms (a) shews 
that the so-called duplicate was not one. Tindal C. J. 
says (b) that the section treats the documents <^ as if each 
of them were originals," and leaves it ^< perfectly open 
to the postmaster to determine which one he shall send 
by the post." Maule J. says (c), ^^ I apprehend that a 
^duplicate' means a document which is the same as 
another in all essential particulars. It has the same 
operation as the writuig of which it is the duplicate.** 
Cressfwell J. also says {d), *^ It must have been meant 
that the writing produced [before the barrister] should 
be identical with that which was sent by post.'' It is 
impossible to say that the two documents were identical. 

Keati/igj in reply. At all events there is sufficient 
proof of the ^ service, by posting the letter, which, irre- 

(a) Aati^ Vol L p. aoa (6) P. 205. 

(c) p. 206. (<0 p. 207. 

D 4 
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184? 7. spective of the stamp, would at common law be good 
■g^j^pjj prima facie evidence of the service of the notice. 
[^Maule J. The Reform Act required the service to be 
personal, or to be effected by leaving the notice at the 
party's place of abode; the Registration Act permits 
another mode of service, namely, transmission by post ; 
and the 100th section prescribes the conditions under 
which such a service shall be considered sufficient. 
Now *^ address " clearly means an address written on 
the outside for the information of the postmaster. The 
paper retained by him for transmission through the 
post must be in such a state that he can forward it to 
its address without writing any thing upon it himself.] 
There is nothing in the act which requires that the 
notice should be in the form of a letter. 

Wilde C. J. It appears to me that it might lead to 
very inconvenient consequences if the Court were to 
bold that the paper produced before the barrister was a 
duplicate of that which was transmitted by post. . The 
production of the stamped paper before the barrister is 
to shew what was produced at the post-office, and one 
of the most important points to be ascertained is, the 
direction which was given to the postmaster with regard 
to the transmission of the notice. Now, here a paper is 
given in evidence which was never intended or calcu- 
lated for that object. It contains^ on the face of it, 
matter written for a different purpose, namely, to in- 
form the party objected to of the objection to his right 
to vote. The paper given to the postmaster, on the 
other hand, has a writing on the back, to inform the 
postmaster whither he is to send it. In no fair sense 
of the word, therefore, can the paper produced before 



V, 

EoWAKIIf. 
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the barrister be considered a duplicate of the other. 181>7« 
When I find that the legislature not only uses the birTh 
word *^ duplicate," but says that the two papers shall 
agree in their " address " and ** contents," I cannot 
think that because one paper may be folded in a par- 
ticular manner, so as to make the name of the party 
objected to appear on the outside, there has been a 
sufficient compliance with the provisions of the act« It 
appears to me that it would lead to very considerable 
confusion if so plain and simple a direction should be 
neglected^ as that the two papers given to the post- 
master should exactly correspond with each other. 

CoLTMAN J. I think that when the statute required 
a direction to the notice, which was to be transmitted 
through the post, it meant a direction on the outside. 
The paper produced before the barrister had no ex- 
ternal direction, and there was, therefore^ a variance 
between the two documents, which cannot be considered 
immaterial. Then, if there be a material variance be- 
tween two papers, there is no duplicate. 

Maule J. I also think that there has not been a 
sufficient compliance with the provisions of the statute. 
The address is given for the use of the post-office, and 
should be written on the outside ; and when the docu- 
ments are delivered to the postmaster, the most essential 
part of them, as far as he is concerned, is that which 
shews what he is desired by the party delivering the 
papers to do. He is desired to leave one of them at 
the address on the outside of the paper. Now the 
document produced before the barrister had no address 
on the outside of the paper, though it had a direction 
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inside; and there was, therefore, an entire omission of 
evidence to shew what it was that the party sending the 
notice directed the postp-office to do. I think, therefore, 
that the barrister was right in deciding that there was 
not sufficient proof of the service of the notice of 
objection. 



Williams J. I also am of opinion that these docu- 
ments were not duplicates within the meaning of the 
statute. A direction is required by the form of the 
notice of objection in the schedule, however it may be 
served i but if it be served through the agency of the 
post, it must have a cumulative direction, an address 
on the outside as well as in the inside. 

Decision affirmed, with costs. 



NovenUnr 18. Palmeb, Appellant, and Allen, Respondent. 



The decision of TIT* HEN this case, which was a consolidated appeal, 
a consoUdated was called ou in the order in which it stood 

appeal, was « u i - 

given on Satur- ^ the llSt, 
dm/, the SOth 
October, and the 

SS"wM ei^^'" %te Serjt, who had been instructed for the re- 
^^ th "uL spondent, suggested, as amicus curia, that the appellant 

with him tiU 
three in the 

afternoon. Immediately afterwards, he sent his clerk in quest of the appellant, with a 
notice of intention to prosecute, in cnrder to procure his signature thereto ; but liie clerk 
was unable to meet with the appellant till the morning of Tueaday, 2d November, when 
the signature was obtained, and jtbe respondent served with the notice. Held, that the ap- 
pellant came within the proviso of the 64th section of the Registration Act ; not haying 
had reasonable time to give ten clear days* notice of intention to prosecute. 
When the respondent appean, he can only be heard on the matter of the appeal. 



V. 
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could not be heard, as the respondent had hot received 1847. 
ten days* notice of the appellant's intention to prosecute pj^t,ja% 
the appeal, pursuant to the 64th section of stat 6 Vict. 
c 18. 

WhaieUy (with him Gray) objected that counsel 
retained for the respondent had no right to act in 
the capacity of an amicus curiae and called upon E^les 
to declare whether he appeared for the respondent or 
not, referring to the observations of Tindal C.J. in 
Bawlins v. The Overseers of West Derby, {a) 

. Byles having declined to appear for the respondent 
at this stage of the proceedings, 

Whaiel^ produced an affidavit in excuse of the omis«- 
9ion to serve the proper notice. The affidavit stated that 
the decision of the revising barrister on the claim of 
one of the parties to the consolidated appeal was given 
on Saturday the 30th of October ^ and that the solicitor 
who attended at the Registration Court for the appel- 
lant, was afterwards engaged with the revising barrister 
up till three o'clock in the afternoon of that day in 
going through the separate lists of voters, and seeing 
that various alterations had been made in them in 
accordance with such decision. Upon leaving the 
Court the solicitor sent his clerk, with a notice of inten- 
tion to prosecute, in quest of the appellant, for the 
purpose of procuring his signature thereto, and after 
several unsuccessful endeavours on the part of the clerk 
to meet with the appellant, his signature was obtained 

(•) AnO^VoLL IK.S74. 
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1847. at seven o'clock in the morning of Tuesday the 2nd of 
Yj^im^ek November^ and the notice was served on the respondent 
. J^ an hour afterwards. Whateley submitted that under these 

circumstances a literal compliance with the law requir- 
ing that ten clear days' notice should be given was 
impossible. 

Wilde C. J. Looking at the nature of the business 
which remained to be done after the barrister had given 
his decision, and considering that the Court sat late 
in the afternoon, I think it is not reasonable to expect 
that the notice would be given during the few remain- 
ing hours of the same day. The appellant, therefore, 
has brought himself within the proviso of the 64th 
section of the Registration Act, since it appears to us 
that there was not *^ reasonable time to give or send 
such notice." The question now, therefore, is, whether 
we shall postpone the hearing of the appeal. If the 
respondent should appear, we shall be ready to hear 
him ; but if not, we shall determine the case in his 
bsence. 

ByUs applied, on the part of the respondent, for 
leave to be heard on the question of notice. 

Wilde C. J. We can only hear you on the matter 
of the appeal. 

Williams J. You have appeared, and therefore it 
is not necessary to prove the notice. 

Bylcs then asked for an adjournment of the hear- 
ing, as the appeal involved the construction of some 
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ancient charters^ and he had not been able to prepare 
himself. 

I'he Court allowed the hearing to be postponed, {a) 



1847. 



Palher 

V. 

Allxk.'^ 



(a) Hie appeal was subsequently argued, but do judgment has yet 
(AugnU 1848) been pronounced. 



Peiob, Appellant, and Waeing, Respondent. Nm>ember is. 



nnHIS appeal from the decision of John Greenwood 
Esq., the revising barrister for the borough of 
Lyme Regis^ was consolidated with the appeals of James 
TempleTj Henry Augustus Tempter^ and John Charles 
Tempter. 

The case stated that the names of the appellants 
(who were duly objected to by the respondent) ap- 
peared upon the list of voters for the parish o{ Lyme^ 
in the borough of Lymej in the following form : — 



Prior, John Venn 

Templer, James - • - 
Templer, Henry Augustus 
Templer, John Charles 



Silver St, Lyme, 


House 




and land 


Silver St, Lyme, 


Do. 


Do. Do. 


Do. 


Do. Do. 


Do. 



Springfield 

House. 

Do. 

Do. 

Do. 



The Court has 
no jurisdiction 
to hear a con- 
solidated ap. 
peal, under the 
Stat 6 Vict. 
C.18. 1.44., 
when the de- 
cision on one of 
the cases in- 
cluded in it 
will not govern 
the rest; nor 
can the appeal 
be remitted to 
the revising 
barrister, under 
the 65th section 
of the act, but 
must be struck 
out of the list 



The appellants were duly rated for the property de- 
scribed, and the rates were duly paid by them ; and the 
property is of sufficient value to entitle them all to be 
retained on the list of voters as joint occupiers, if the 
qualification is complete in other respects, 

Mr. George OKeUy Tempter^ a solicitor at Lyme^ 
purchased for Mr. Attwood^ in 1845, th^ property in 
question (Sprii^feld House) from Mr. Tartt for the 
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1847. residue of a term of twenty-one years^ of which seven 
^^^ were unexpired. Mr. Tarit gave up possession. to Mr. 
(y Kelly Templer for Mr. Attwood on the 25th of July, 
1845, the agreement for purchase having been made 
about three weeks before. Mr. Prior is the brother- 
in-law of Mr. O Kelly Templer^ and is a barrister prac- 
tising in LincoMs Inn^ and has a residence with his wife 
and family at Greenwich^ and has had so for some 
years. Mr. John Templer is a brother of Mr. O'Keliy 
Teinpler, and is a special pleader practising in the 
Tetupki and has a residence with his wife and family 
at Greentmchj and has had so for some years. Mr. 
James Templer is the father of Mr. Cf Kelly Tempier^ 
and is a solicitor residing at Bridport, within seven 
milQs of the boundary of the borough of Lyme. Mr. 
Henry Augustus Templer is another brother of Mr. 
GKelly Templer^ and is a solicitor at Bridport^ and 
resides with his wife there, and his house also is within 
seven miles of the boundary of the borough of I^fme. 
Mr. CfKeUy Templer^ at the latter end of July^ 1845, 
treated with Mr. James Templer and Mr. Henry 
Augustus Templer for their taking Springfield with Mr. 
Prior and Mr. John Templer upon the terms herein- 
after stated ; and Mr. Templer (the &ther) wrote, in the 
last week o( Jidy, 1845, to propose to Mr. Prior and 
Mr. John Templer that they (the four appellants) should 
take the house furnished, as yearly tenants, rent free» 
on the terms of paying the rates and taxes, the tenancy 
to commence from the 30th of Jtsb/, 1845. An agree- 
ment, already prepared, was signed by Mr. Attwood^ and 
all the fouir appellants, on or before the 31st day of 
Jidy^ 1845, by which Mv^Attwood agreed to let, and the 
four iippdil&nis ^Hgreed to iske^ Sptir^^ld Houscj with 
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tbe coach-house, garden, &c., together With the fmrnH 1^47. 
ture and fixtures &c. as tenants from year to year, from 
the 29th of Jtt^, I84<5, in consideration of the four ap- 
pellants agreeing to pay all rates and taxes, and to 
keep the internal part of the house in its then state of 
repair. In anticipation of the agreement being com- 
pleted, Mr. Cf Kelly Thnpler engaged a woman to take 
care of the house on behalf of the appellants; and she has 
lived t&ere as their servant ever since. Upon the SOth 
of Jiili/f 1845, Mr. Henry Tempter went to tbe house, 
and told the housekeeper that he came to take posses- 
sion; and he took the key. Upon the 31st of July, 

1845, Mr. Templer (the father) came to the house and 
slept there on that night, and six times in the summer 
of 1846, and four nights in 1847. Mv. Prior came 
down to Spring Jleld House with his wifeand family in 
September BX^ October, 1845, and stayed there a fort*- 
night He has not been there since until the 9th of 
September, 1847, when he came to Lyme witli his wife 
and children and three servants, and remained for a 
month. Mr. John Templer accompanied his father, Mr. 
James Templer, to lAflne, during the time of the revision 
of the list of voters in October, 1^45 (Mr. James Templer 
being professionally engaged in court attending to the 
revision), and remained a week at the house. In August, 

1846, he came to the house with his wife, two children, 
and one servant, and accompanied by his wife's father 
and three of his sei^vants. He remained for eleven 
vreeks. In October, 1847, Mr. John Templer with his 
ivife and &mily came to the house (while Mr. Pr/or 
and his family were living in it as above mentioned), and 
remained there from Thursday to the following Sunday 
as the guests of Mt. Prior, a^ far as his table was con- 
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184- 7. cerned. Mr. and Mrs. Heiiry Templer slept three nights 
p^j^jj^ or four at the house between the 31st of Ji^, 1845, and 
the 31st of Juit/i 1846, one night in August^ 1847, and 
again when he came to attend the Court in October, 
1847, to support his qualification. Whilst Mr. Prior 
and Mr. Jokn Templer have respectively been at Springs 
fieU^ they have left their houses at Greenwich in the 
care of sometimes one, and sometimes two servants, on 
board wages. Several friends and relations of the 
Messrs* Templer^ with their assent, have slept for a few 
days at a time, on one occasion for two weeks, at 
Spiiigjield during that (a) year, and others have slept 
there, with the assent of the Messrs. Templer also, for 
single nights, when they have come from the neighbour- 
hood to balls at Lyme. The furniture in the house be- 
longs to Mr. Attwood. The value of the furnished 
house and premises is 150/. a year. The value of the 
house unfurnished is about 80/. a year. Mr. Attwood 
pays a rent of 651. a year for the remainder of the 
term, on a repairing lease. The housekeeper has since 
the date of the agreement been paid by the appellants, 
and has acted entirely under their orders. So has a 
gardener, who has been occasionally employed for the 
appellants. The produce of the garden (except what 
has been consumed by the appellants and their families 
and friends in the above visits) has been consumed (with 
their assent) by the housekeeper and her husband ; and 
the produce of the grass-field sold by Mr. OKelly 
Templer on behalf of the appellants, and carried by him 
to their account, to the amount of 2U a year. The 
rates and taxes, amounting to 18/. per annum (of which 

(a) 5»0k in copj of case. 
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6/. lSs» is the amount of the poor-rate), have been paid 184? 7. 
by Mr. O Kelly Tempter^ and repaid Iiim by the appel- Puok 
lants. Waeiwo. 

The revising barrister found that the exclusive object 
of the landlord was to enable the appellant to acquire 
the right of voting for the borough of Lyme; that the 
substantial object of the appellants was to acquire the 
right of voting; and although they then and continually 
contemplated an occasional visit to Lyme with their 
families as a consequence of the agreement, that that 
object formed an inconsiderable part of their real mo- 
tives for entering into the agreement; but that the 
agreement was executed by them, with the bon&Jide 
intentioiv of complying literally with jts terms, that is 
to say, of paying the rates and taxes, and of paying 
for repairs, and of acquiring the rights of tenants from 
year to year according to the agreement : and upon the 
above facts the barrister found and decided. 

That Mr. Prior and Mr. John Tempter did not actu- 
ally or constructively reside within the borough of Lyme^ 
or within seven statute miles thereof, or of any part 
thereof^ for six calendar months next previous to the 
last day of July, 18479 within the meaning of stat. 2 
W. 4. c. 45. and stat. 6 Vict. c. 18. He found also that 
the house "was not reasonably adapted to he contemporaneously 
inhabited by the appellants and their families^ and there- 
upon found and decided that while Mr. Prior and his 
family were inhabiting the house, it was neither actually 
nor constructively occupied by the other appellants 
Vithin the meaning of stat. 2 W. 4. c. 45., nor constituted 
their residence; and that while Mx.John Tempter and 
his family were, inhabiting the house, it was neither 

VOL. II. E 
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1847* actually nor constructively occupied by the other ap- 
Pj^j^jj^ pellants, nor constituted their residence. 

If the Court should be of opinion that the occupation 
and residence of each or any of the appellants was suffi- 
cient, the names of all, or such as the Court shall think 
fit, are to be retained on the register ; otherwise to be 
expunged. 

Byles Serjt. for the appellant TTiere are three ques- 
tions in this case for the consideration of the Court. 
First, are the motives of a lessor in granting, or of a 
lessee in accepting a lease, material to the validity of the 
qualification? Secondly, is the occupation of the ap- 
pellants sufficient ? And, lastly, is there a sufficient re- 
sidence? {Mavle J. This is a consolidated appeal, and 
yet the facts in each of the four cases are different ; that 
is very inconvenient.] The facts are very nearly the 
same in each case, and they depend on the same points 
of law. [Maule J. The proximity of the facts in- 
creases the difficulty; if they were quite distinct we 
should be better able to deal with them. The 44th 
section of the Registration Act allows an appeal to be 
consolidated when the validity of any number of claims 
or objections depends upon the same points of law, and 
when consequently one decision would bind all. That 
is not the case here; there may be bad claims con- 
solidated with good. Wilde C. J. These are not con- 
solidated, but different appeals. The revising barrister 
says that ^' the names of all^ or of stick as the Court shall 
think jU^ shall be retained on the register." The only 
question is,^ whether the Court has jurisdiction to hear 
what is improperly called a consolidated appeal.] The 
Court has power, under the 65th section of the act, to 
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remit the case to the revising barrister, if they think that 1847. 
the statement of the matter of the appeal is not sufficient Pbiok 
to enable them to give judgment in law. [Wilde C. J. ^ ^• 
The facts are fully enough stated, but the barrister 
asks the Court to say whether any one of these four 
gentlemen are entitled to vote.] If the Court will not 
remit the case, then at all events Mr. Prior is an ap- 
pellant properly before the Court, and he is entitled to 
be heard. 

Kinghzke Serjt for the respondent. The parties in 
this case were made parties to a consolidated, not to a 
single, appeal. The respondent might have declined to 
contest the matter if only a single vote had been claimed 
in respect of the house in question. [Matde J. If the 
revising barrister had decided on each case separately, 
perhaps he might not have had sufficient doubt on any 
one of them to induce him to allow an appeal.] 

Wilde C. J. I think that the Court has no juris- 
diction to hear the appeal in the form in which it is 
presented to us. Neither do I think that we can remit 
the case to be more fully stated, because a fuller state- 
ment of facts would not remedy the defect which exists 
in the framework of the appeal. 

CoLTMAN J. It may appear rather hard on the par- 
ties that they should be turned round on a point of this 
kind, but still I think it very material that the directions 
contained in the statute should be observed. 

Maule J. I think we have no jurisdiction to hear 
this appeal, as the revising barrister has done what he 

E 2 
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1847. 



Prior 

▼. 

Waring. 



was not empowered by the act of parliament to do. He 
was probably induced to consolidate these appeals, be- 
cause there were four parties before him claiming in 
respect of one house, and he was desirous of saving 
them the expense which would be incurred by the pro- 
secution of separate appeals. In dismissing the case, I 
may observe that if the appeal could have been heard, 
we probably should have come to the same decision 
upon it as the revising barrister has given, {a) 



Williams J. At one time I thought this diflSculty 
might be got over, but upon lookmg into the case I find 
that two of the appellants have a residence within seven 
miles of the boundary of Lymej while the other two have 
not, unless, indeed, they can be said to reside at Spring" 
Jteld House. The claims of the parties, therefore, do 
not depend on the same points of law, and consequently, 
this is not a consolidated^ but a joint appeal, which the 
revising barrister had no power to reserve. 

Appeal struck out 



(a) This intimation of the 
learned Judge's opinion will 
probably set at rest the two 
main questions which were in- 
tended to be raised by the 
appeal. The finding of the re- 
vising barrister *' that the house 
was not reasonably adapted to 
be contemporaneously inhabited 
by the appellants and their 
families &c." seems fatal to the 



sufficiency of the occupation 
and the residence. The mo- 
tives of the parties would not 
invalidate their title to vote^ if 
the occupation and residence 
were established. See Whit' 
horn v. Thomas^ ante^ Vol. i. 
p. 131. 133., per Tindal C. J. 
and Coltman J. ; and Alexander 
Y.Nevmian, ante. Vol. i. p. 412., 
per Tindal C. J. 
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1847. 



Watson, Appellant, and Cotton, Respondent. November is. 

4 

AT a court held before George James Philip Smith, ^ s*»ed stood 
against the 

Esq., the revising barrister for the borough of wooden paling 

of a wharf, but 

Bewdlej/j Charles Watson objected to the name of Wil-* was not fastened 
Ham Cotton being retained on the list of persons entitled a tarpauUng 
to vote in the election of a member to serve in parlia- by'six'posts'*^ 
ment for the said borough, in respect of a wharf and ground? and 
building in Bridge Street, in the hamlet of Loioer Mit- oneof iis«des 

o o » ^ng boarded 

ton, within the said borough. The facts of the case "P» •"d festen- 

ed to the posts 
were as follows : — by nails. The 

shed was used 

William Cotton occupied a wharf and shed in Bridge for purposes 
Street. The shed stands against a wooden paling, the the occupation 
boundary of the wharf, but is not fastened to it. Six bli^ow^h^ps, 
posts, put into the ground, support a tarpauling or tar ^^^ ^^^ .^^^ 
cloth, which forms the roof. One of the sides of the *^ and wharf. 

age paid for its 

shed is boarded up with boards, fastened to the posts use. The bar- 
rister having 
by nails. The shed is used for purposes connected with decided, that 

. /• T » /» Trr'tT. ^ • . the shed was a 

the occupation of the wharf. William Cotton put into it building within 
his barrows, shovels, and coal baskets, and one Marks, ^.45. *. 27. 
who rented a part of the wharf from William Cotton, ^ebionmult 
for the purpose of making hoops, was allowed to put ^ affirmed, 
hoops and poles into the shed durinir six months, pay- ^^"g ^***' »p- 

^ ^ ... peared to the 

ing wharfage for the use of it. The revising barrister contrary, the 

shed might be 

decided that, this was a building within the meaning of a building in 
the 27th section of the 2 W. 4. c. 45., and, therefore, «« warehouse." 
retained the name of William Cotton on the list of voters 
for the said borough. 

E 3 
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184:7. Gra7/f for the appellant. The occupation of the 

Watson wharf alone would not be sufficient to constitute a 
J'^^ qualification^ land only going in aid of a building, to 
make up the required annual value. But the shed de- 
scribed in the case is not a building within the meaning 
of the Reform Act. It is not every erection that will 
satisfy the words "other building" in the 27th section. 
The shed is neither a house, warehouse, counting- 
house, nor shop; neither is it a building of a similar 
kind to any one of these. To come within the act, a 
building must be something substantial, and of a per- 
manent character, whereas this shed may have been 
erected only for a temporary purpose* In Whitmore v. 
The Tcmnrclerk of Wevlock (a), where a cow-house or 
stable was held to be a building within the act, the 
structure was substantially built of stone, the roof was 
tiled, and it had a door with a lock and key. A build- 
ing is not ejmdem generis with those enumerated in the 
section unless it be inclosed. From the statement in 
the case» that one of the sides of the shed is boarded up, 
it must be taken for granted that the other sides of it 
are open, and exposed to the weather. [Maule 3. The 
revising barrister certainly has not described the shed 
fully, for it must have three sides at least, and he only 
tells us what one of them is made of; but the question 
he must mean to refer to us is, whether the circum- 
stances stated in the case make it impossible that the 
shed should be a " building."] If the case be insuffi- 
ciently stated, the Court will remit it to the revising bar- 
rister to supply a further statement of facts. [ WUde C. J. 

(a) Antl, Vol. I. p. 10. 
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We cannot countenance any proceeding of that kind, 1847. 
unless we are unable to see our way to a decision. ~ 

•^ Watson 

What we have to determine is, whether the facts stated _ ▼• 
in the case prevent the shed from being a building 
within the act In the London Docks there are very 
extensive and valuable buildings, which may be called 
sheds. They have a roof, but no covered sides, and 
they are used for warehousing goods which are not 
likely to su£Per by exposure to the weather. A hay- 
bam in a farm-yard might also be called a shed.] 
Merely coiling a building a shed would not exclude it 
from being a building within the meaning of the act, 
but it never could have been intended by the legislature 
that such a shed as that described in the case should 
confer the elective franchise. 

Byles Serjt., for the respondent, was not called upon 
by the Court 

Wilde C. J. The revising barrister has found that 
the erection in question is a building within the mean« 
ing of the act of parliament, and unless the Court be 
of opinion that it cannot be such a building, his decision 
must stand. It is very difficult in many cases to decide 
what is and what is not a building within the act, but 
no such difficulty occurs here. The 27th section of 
the Reform Act, among other buildings in respect of 
the occupation of which the franchise is conferred, men- 
tions a " warehouse." Now, would a warehouse cease 
to be a warehouse, though used for the deposit of 
goods, because its sides were open? I do not think 
it would. But the shed described in the case has two 
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1847. of its sides closed, for it stands on one side against a 
wooden paling, which is the boundary of the wharf, and 
on anotiier side it is boarded up with boards, which are 
nailed to the posts which support the roof. It is used 
for purposes connected with the occupation of the 
wharf, and barrows, shovels, and other articles are depo- 
sited therein. It is said that a building, to come within 
the act, must be episdem generis with those which it 
enumerates, but a warehouse b used for the deposit of 
goods, and this shed is used by the occupier for the 
deposit of certain things connected with the .enjoyment 
of the wharf. It is stated also that one Marksj who 
rented a part of the wharf from the respondent, was 
allowed to put hoops and poles into the shed, paying 
wharfage for the use of it. Why, then, may not this 
shed be considered a warehouse for the purpose of 
warehousing his hoops and poles ? Its being a ware- 
house does not depend upon the nature of the articles 
which are deposited there, but upon its capacity to hold 
and protect them. When, therefore, the revising barr 
rister finds this shed to be a building, I must presume 
it to be a building within the act, unless the facts stated 
in the case prevent my coming to that conclusion. I 
ought, I apprehend, to see distinctly that his decision 
was wrong, before I assent to its reversal. What he 
states in the case is quite consistent with the possibility 
of the shed's being a building within the meaning of the 
act, and, therefore, I think that his decision ought to 
be affirmed. 

CoLTMAN J. I am of the same opinion. I think it 
is more a question of fact than of law whether a parti- 
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cular description of building is a building within the 1847. 
meaning of the act, or not. It seems to me that the 
mere circumstance of the two sides of the shed being 
open does not shew that it is not a building of a kind 
similar to the other buildings mentioned in the 27th sec- 
tion of the Reform Act. The barrister has found that 
it is a building within the act; and unless we can see 
clearly that it cannot be such a building, we cannot 
interfere to alter his decision. 

Maule J. It is not disputed that a shed is a build- 
ing ; but the question raised by Mr. Gray is, whether 
this particular shed was a building of that restricted 
description contemplated by the Reform Act. I think 
that question has been rightly decided by the revising 
barrister ; at least, there is nothing in the case to shew 
that his decision was wrong. When once you have 
established the fact that a certain thing is a building, 
the only further question to be decided is, what are the 
uses to which it may be put ? If it can be put to any 
uses like those to which the buildings specifically men- 
tioned in the act are applied, that is sufficient to make 
it a building within the statute. Suppose, instead of 
this shed being erected in a way which, as far as one 
can conjecture from the statement of the revising bar- 
rister, is not extremely substantial, it had been built in 
a more substantial manner. I think if a shed, with no 
more than two of its sides closed, had been built with 
great solidity, and at a great expense, nobody could 
doubt that it was a building within the act, if it was 
capable of being used for the purposes to which the 
shed in this case was actually applied. Then, as we 
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184.7. 



Watson 
Cotton. 



cannot see from the facts stated in the case that the 
barrister's decision was wrong, we must affirm it. 

Williams J. concurred. 

Decision affirmed with costs, (a) 



(a) Before the passing of 
the Registration Act, there was 
no question on election law 
which it was considered so 
difficult to answer as this — 
What is SL " huilding " within 
the meaning of the 27th section 
of the Reform Act? The text- 
writers^ including Mr. Rogers^ 
Mr. Elliott, and Mr. Cockbum, 
essayed to explain the inten- 
tion of the Legislature ; hut the 
definition eluded their grasp; 
and in the meantime the de- 
cisions of the revising harristers 
were^ to use Mr. CocMmrn^s 
words^ " conflicting in the ex- 
treme." The difficulty has now 
changed sides. It win not he 
easy^ in future^ to say what is 
not a " huilding," however 
slight and unsuhstantial the 
structure may he^'provided there 
he a roof to it. With the ex- 
ception of a drain, and a hridge 
which has no dry arches, it 
hardly seems possihie to ima- 
gine any huilding covered at 
the top which might not he 
used in the nature of a ware- 
house. It does not appear to 
he necessary that it should he 
acttially used for that purpose. 
The language employed by 
Lord Chief Justice Wilde and 
Mr. Justice Maule in delivering 
their judgments seems clearly 
to shew that if a building be 
capable of holding and protect- 
ing any articles^ whether of a 
perishable nature or not^ it may 
fairly be considered a ware- 



house. This view of the case 
is strengthened by the terms in 
which the latter learned Judge 
expressed himself in Whitmore 
V. The Town-ckrh of Wen- 
lock, ante, Vol. I. p. 17- Farm- 
buildings^ sheds, and outhouses 
of every description, therefore, 
would seem to be warehouses 
within the meaning of the act. 
Thus a coach-house, a brew- 
house, a dairy, a tool-house^ or 
an arbour in a garden^ would 
be comprehended by it. A 
cowhouse or stable has already 
been decided to be a building 
ejusdem generis with a ware, 
house^ on the ground that goods 
might be put ^ere ; and, as the 
nature of the articles deposited 
does not affect the question^ 
there seems to be no reason 
why a party may not be quali- 
fied to vote for a borough in 
respect of his occupation of a 
fowl-house^ a donkey-shed^ or 
a pig-stye, if the land occupied 
therewith will make up the re- 
quired annual value. 

A question of subordinate 
importance was evidently in- 
tended to have been raised by 
the case, namely, whether a 
building which is ancillary to 
the occupation of land comes 
within the provisions of the 
27th section of the act. The 
point was ventilated at the bar 
in Whitmore v. The Town' 
clerk of Weniodk ; but the 
Court were of opinion that it 
was not sufficiently raised by 
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the statement of facts, Mr. Jus- 
tice Mofule obsenriDg, '' I do 
not find it stated in the case 
that the building was erected 
or used for the more convenient 
occupation of the land. It 
only says that the building 
was conveniently placed for the 
occupation." In the present 
instance the qualification de- 
pended on the occupation of a 
wharf and shed ; and the case, 
adopting the language of the 
learned Judge, states that the 
shed was used for purposes 
connected with the occupation 
of the wharf. No objection, 
however, to the sufficiency of 
the qualification on that ground 
was made by the counsel for 
the appellant; probably because 
he did not think it tenable. 
And no such objection seems 
to have presented itself to the 



mind of the fCourt ; on the 
contrary, the judgment of the 
Lord Chief Justice proceeded, 
to some extent, on the fact that 
the shed was used for purposes 
connected with the occupation 
of the wharf. It would require, 
indeed, considerable ingenuity 
to point out any reason why a 
building, jointly occupied with 
land, should not subserve the 
occupation of that land. The 
opinion that it was not meant 
to confer the franchise on the 
occupier of a building applied 
to such a purpose appears to 
have been founded on the 
speeches delivered in parliament 
during the progress of the Re- 
form Bill, instead of the lan- 
guage of the Reform Act, the 
only legitimate expression of 
the meaning of the Legisla- 
ture. 
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Onions, Appellant, and Bowdleb, Respondent, isfovember is. 

THIS was a consolidated appeal from the decision The nature of a 
^^ voter's qualifi- 

of Henry Bkncawe Churchill^ Esq., the revising cation for a 

A o bQfough was 

barrister for the borough o{ Shremsbury. stated in the list 

„ -- ^ . of 10/. occu- 

Jonn Bowdler objected to the name of Henry Onions piers to be 
being retained on the list of 10/. occupiers for the parish 



of St. Alkmond, in the said borough, 
thus I*— 



The list stood 



cession/* and 
the situation of 
the property, 
''Butcher 
Bow.** His 
qualification 
consisted in the 
successive oc- 
cupation of two 
houses, one at 
Coleham, the 
other in ^i/^cAer 
Bow. Held, 
that the revising 
barrister had no 

power, under the stat 6 Vict, c, 18. i. 40., to amend the description in the fourth column, 
by adding « Coleham '* thereto, as be would thereby have inserted a different qualification 
from that stated in the list. 



Christian Name and 
Surname of each 
Voter. 


Place of Abode. 


Nature of 
Qualification. 


street. Lane, or other 
Place in the Parish 

situate. 


Henry Onions, 
Baker. 


Butcher Row. 


House in 
succession. 


Butcher Row. 
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1847. Hemy Onions occupied two houses in immediate suc- 

Onions cession. It was pioved that he had removed from 
2 ^' Colchavi^ in the parish of St. Julian^ to Butcker-Rffw, in 

the parish of S/. Alkmond^on the 1st May^ 1847. Both 
parishes are within the borough. ,The revising barrister 
was required to amend the third column by making it 
** houses in sticcession^ " and the fourth by inserting 
^^ Coleham ; " and he held, that he had no power to do 
so, on the ground that both the qualifying properties 
occupied in succession should be stated in the list, and 
he therefore expunged the name. 

Whateley^ for the appellant The revising barrister 
ought to have exercised the power of amendment given 
to him by stat. 6 Vict. c. 18. 5.40., which provides that 
wherever the place of abode, or the nature of the quali- 
fication, or the local or other description of the pro- 
perty of any person who shall be included in any such 
list shall be wholly omitted, or the place of abode, or 
the nature or description of qualification, shall be insuf- 
ficiently described for the purpos^ of being identified, 
the barrister is to expunge the name of every such per- 
son from such list, unless the matter or matters so 
omitted or insufficiently described be supplied to his 
satisfaction ; when he is to insert the same in such list. 
In Bartlett v. Gibbs{a\ where it was held that the 
barrister had not power to amend a misdescription of 
the qualification, the ground upon which the judgment 
of the Court proceeded was that the list gave no notice 
of the voter's change of occupation, the only word 
under the third column being << house." But here that 
« 

(a) AnU, Vol. I. p, 73, 
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objection cannot apply^ as the words ^^ house in sticces* 1847. 

sion " indicate that the tenant occupied more than one Omoxs 

house during the qualifying period. Then, as there bowdur 

was evidence before the revising barrister which would 

have enabled him more clearly to define the qualifica^ 

lion, he ought to have amended the description of it in 

the way in which he was required to do. In Flounders 

V. Donner{a)f the question was whether it was necessary 

that the numbers of two houses occupied in succession 

should be stated in the list, and Erie J. observed that 

if the number of the first house were supplied, the 

revising barrister had the power to insert that number, 

and it was his duty to do so. Hilchins v. Brown (b) 

was also cited. 

Keating^ for the respondent. This is substantially 
an application to the Court to overrule Bartleit v. 
Gibbs. (c) The only difference between that case and 
the present is the addition of the words ^^ in succes- 
sion" in the third column, but the principle of the 
decision makes that addition unimportant. Where a 
party claims in respect of successive occupation, he 
founds his right to vote upon every set of premises 
which he has occupied, and in that case, to use the 
words of Tindal C. J. (rf), " the registration list should 
afford such information of the nature and situation of 
the premises, in respect of the occupation of which 
each person claimed a right to vote, as would enable 
the other voters to ascertain by inquiry the sufficiency 
of the occupation and value of such premises." No- 
body would have the slightest information imparted to 

(a) Antd, Vol. T. p. ^6S, (6) Antd, Vol. I. p. 828. 

(c) Ant^, Vol. I. p. 73. (<0 Ant^ Vol. I. p. 91. 
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IS*?. hini by the words "in succession." In Flounders y. 

Ohioiw Donner (a) and in Hitchins v. Brown {b) the situation 
of the two houses occupied in succession was correctly 
stated in the fourth column of the list, which is not the 
case here. 

Whalelei/j in reply. If the name of the party only 
had appeared in the list, and the other columns had 
been left blank, the barrister would have power, under 
the 40th section, to describe the place of his abode, the 
nature of his qualification, and the local situation of the 
qualifying property. Why should such powers be 
conferred where there is a total omission of descrip- 
tion, and be withheld when the omission is partial 
only ? It is submitted that the proviso, by which it is 
enacted, that ^^no evidence shall be given of any other 
qualification than that which is described in the list,^ 
means that no evidence shall be given of any other kind 
of qualification than that which is stated in the third 
column. The omission of ^^ Coleham " in the 4th column 
is an error (if it be an error) of the overseers, and the 
Court will not visit the appellant with the loss of the 
franchise, for a mistake in a list over which he had no 
control. 

Wilde C.J. It appears to me that the decision of 
the revising barrister was right, and that he had no 
power to make the amendment prayed for. The case of 
Bartlett v. Gibbs (c) decided that when the right to vote 
arises out of the occupation of two houses in succession, 
both must be described in the list ; and I apprehend 

(a) Ant^, Vol. I. p. S65. (6) Ant^, Vol. I. p. 328. 

(c) Antd, VoL L p. 78. 
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that the good sense, and indeed the necessity of that 1847. 
decision, with reference to the object of the act of parlia-* Omovu 
menty must be quite dear. The legislature intended ^^' 
that, when a vote is claimed in respect of a house, par- 
ties should have reasonable means of inquiry into the 
value of the premises, and the suffidency of the occu- 
pation, and therefore the list is required to inform ob- 
jectors of the situation of the property in respect of the 
occupation of which the vote is claimed It is clear 
that, when the franchise is given in respect of the suc- 
cessive occupation of different houses, it is just as im- 
portant that the situation of the one house should be 
described, as the locality of the other, in order that 
persons may ascertain in each case that the value and 
the occupation are sufficient. The Court held, there- 
fore, in Bartlett v. Gibbs (a) that as the situation of one 
house only was stated in the list, there had not been 
a sufficient compliance with the provisions of the act of 
parliament. They even went further, and decided that 
the revising barrister had not the power of adding the 
local description of the other house, which had been 
omitted in the list of voters. That being so» the ques- 
tion here is, whether such a description has been given 
of the property as the Court thought, in that case, was 
necessary. It is quite dear that no such information 
has been afforded. The case, indeed, is worse than 
that of Bartlett v. Gibbs (a), for, instead of an omission 
of something which ought to have been described, there 
is a false description. Nobody had a right to presume 
frpm this list that the appellant occupied any other pre- 
mises than in Butcher Row, and if upon inquiry it were 

(a) AnU, VoL I. p. 73. 
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1847. found that he had only occupied one house there, and 
that for a period not sufficiently long to confer the fran- 
chise, the objector would not think it necessary to go 
further. If afterwards, on the objection being taken, 
the appellant could at the last moment supply the fact 
of an occupation at Coleham^ when all opportunity for 
inquiry is gone by, the intention of the act would be 
defeated. The 40th section of the stat. 6 Vict. c. 18. 
enables the barrister to make amendments when the 
description of the property is wholly omitted, or whea 
it is insufficiently described for the purpose of being 
identified ; but as it was thought that these words gave 
too large a power of amendment, a proviso was added, 
that ^^ no evidence shall be given of any other qualifica- 
tion than that which is described in the list of voters or 
claim, as the case may be, nor shall the barrister be at 
liberty to change the description of the qualification as 
it appears in the list, except for the purpose of more 
clearly and accurately defining the same." How does 
the amendment which the barrister was asked to make 
define any thing more accurately than it was described 
before ? The addition of « Colekam " to « Buicfier Raio " 
would not define " BtUcher Rdw^ being wholly inde- 
pendent of it, and would be a substantial addition of 
olief* prqperii/f for the purpose of more clearly defining 
the same. With respect to Hitchins v. Brawn (a), the 
fourth column stated distinctly the situation of the two 
houses in respect of which the qualification was claimed, 
and therefore every information was given which the 
statute required. The case of Flounders v.Donner{b) 
only decided that, when there is a successive occupation, 

(a) Antd, Vol. I. p. 828. .,. (6) Ant^, Vol. L p. ^65. 
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the numbers of the houses occupied, if numbered, should 184*7. 
be stated in the list. On the question of the barrister's oioMig 
power to amend by adding the number of a house, three 
of the judges expressed no opinion, as the point was not 
raised by the case, but Erie J. appears to have thought 
that if the number of the house had been supplied, it 
was the duty of the barrister to have inserted it. That 
case does not at all apply to the present, for here there 
appears to be an omission of something which, if added, 
would not define what had gone before, but which would 
be an addition of substantial new matter. 

CoLTMAN J. I am of the same opinion. It is said 
that as the list is made out by the overseers, and not by 
the party interested, he ought not to suffer for their 
blunders ; but the act provides that the party may look 
at the list, and if not satisfied with the description of 
his qualification as it appears thereon, may send in a 
fresh notice of claim. If he does not look at the list, 
he alone is in fault. VigilantibuSf non dormientibusj 
jura subveniunL The question here is, how the quali- 
fication described in this list is to be understood. 
^^ House in succession " in the third column may imply 
the successive occupation of two houses, but the fourth 
column shews that the place where the property is 
situate is in Butcher Row. The proposed amendment 
would have described a different qualification from that 
stated in the list, and it is quite clear that the revising 
barrister was right in holding that he bad no power to 
make such an alteration. 

Maule J. I agree that the power which the re- 
vising barrister was asked to exercise was one which 

VOL. II. F 
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1847. be did not possess. The powers of amendment given 
TTZTZ by the 40th section are limited to cases of total omission 
^' and of insufficient description, and in the latter case 

they can only be employed for the purpose of more 
clearly defining the qualification. In the present case, 
taking the two columns together, the qualification of 
the appellant is described as consisting of ^^ houses oc- 
cupied in succession, in Butcher Bern,'* Now, the cas^ 
does not suggest any obscurity or inaccuracy in the 
description of Butcher Bow. What the barrister was 
asked to do was, to add a place difierent from Butcher 
BoWy not to define Butcher Bcno more accurately. It is 
clear that be bad no such power. 

Williams J. Taking the most liberal view of the 
description given of the qualification, it appears to be 
^^ bouses in succession, in Butcher BoWf in the parish 
of St. AlkmondJ' It was sought to change the descrip- 
tion by adding " Coleham^ which is in the parish of 
St. Julian. If the revising barrister had done so, be 
would have inserted a difierent qualification from that 
stated in the list 

Decision affirmed, with costs. 
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Aldworth, Appellant, and Dore, Respondent. January 20, 

THIS was a consolidated appeal from the decision of Where the re- 
.... r t t 1 o HT 1 spondent does 

the revising barrister for the borough of Abingdon, not appear, and 
When the case was called on in its turn in Michael" been served 
mas term {November 18th), the respondent did not uie°appeTiant's 

annear intention to 

appear. prosecute the 

appeal, pur- 
suant to Stat. 6 Fid. c, 18. s. 64., the Court will not postpone the hearing, unless it be 
shewn that the respondent has acted with bad faith, or that there is some other substantial 
ground for the adjournment. 

At the revision it was agreed between the appellant and the respondent, that the re- 
vising barrister should draw up the case at his leisure, and that all formalities incidental 
thereto should be considered as duly observed. On the 30th October the case, duly stated 
by the revising barrister, reached the appellant's solicitor. Notice of the appellant's in- 
tention to prosecute was served on the respondent on the 5th November , the 1 Ith November 
being the first day appointed by the Court for hearing appeals. Held, that the Court had 
no jurisdiction to hear the appeal, ten days* notice not having been given, nor to postpone 
the hearing, the appellant not having been misled by the respondent's undertaking to ap- 
pear and argue the appeal. 

F 2 
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1848. JV. J, Alexander^ for the appellant, stated that he 

Aldworth ^'^^ ^^^ prepared with an affidavit of the respondent's 

jy^'^^ having had ten days' notice of the appellant's intention 
to prosecute the appeal. There had been an under- 
standing between the parties, that the respondent should 
appear, in which case such an affidavit would have been 
unnecessary. It would be a hardship on the appellant 
to require him to come armed with affidavits, because it 
was just possible that an agreement might be violated. 
He submitted that the Court might postpone the hear- 
ing under the proviso of the 64th section of the Regis- 
tration Act, in order that he might procure the neces- 
sary affidavit, and referred to Newton v. 77ie Overseers 
ofMohherley^ where Tindal C. J. said (a), "As it ap- 
pears that the appellant has been lulled into security by 
the conduct of the respondents, I think the appeals 
may, under the circumstances, stand over till the next 
term." 

CoLTMAN J. (h) The case may stand over till the 
next day for hearing appeals. 

Appeal to stand over accordingly. 

Alexander (with him Davison)^ now applied for leave 
to proceed with the appeal. From the affidavits upon 
which he moved, it appeared that at the revision which 
began on the 8th of October^ 1847, it was agreed upon 
by the advocates on both sides, that all cases for the 
opinion of the Court of Common Pleas should be re- 
served till the end of the revision, and that all formali- 
ties should be admitted to have been duly observed. 

(a) Ant^, Vol. I. p. SS6. 

(6) Wilde C. J. had just left the Court. 
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At the end of the revision, which lasted three days, it 1848. 
was agreed that the present parties to the appeal should Aldwo»th 
be respectively appellant and respondent, and that all j^^j^^ 
requests and notices necessary to be given, should be 
considered as actually then done, and the case as 
actually then drawn and settled by the revising barrister 
in Court ; and that the revising barrister should draw 
up the case at his first leisure (all formalities incidental 
thereto being considered as duly observed), and trans- 
mit it to the appellant's private solicitor at Abingdon. 
The case, as stated by the revising barrister, was for- 
warded by him from London on the 29th of Octobers 
and on the 30th of October^ reached the appellant's 
solicitor at Abingdon, On the 1st of November^ the 
solicitor sent the case up to his agent in town, with in- 
structions to obtain the opinion of counsel thereon. 
The opinion was obtained and forwarded to Abingdon 
on the 2d of November^ and on the 5th of November^ the 
respondent was served with notice of the appellant's in- 
tention to prosecute the appeal. 

An affidavit was also produced to shew that on the 
Slst o( December, the appellant had served the respond- 
ent with a fresh notice of his intention to prosecute. 

Alexander. The respondent has now been served 
with the notice required by the act, and therefore the 
appellant is entitled to be heard upon the merits of the 
appeal. {^Cresswell J. You must first satisfy us that 
there'were circumstances to warrant an adjournment of 
the hearing. You stand in the same situation now as 
if this were the day on which the case was originally 
called on. Matde J. At present you are not in a con- 
dition to ask for judgment] It is contended that, 

F 3 
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1848. under the circumstances disclosed by the affidavits, the 
Aldworth appellant had not reasonable time to give a regular 

Dob*. notice. The parties agreed to waive all formal points, 
and the appellant was consequently thrown off his 
guard. IJVilde C. J. The affidavits do not shew any 
bad faith on the part of the respondent, and the dis- 
pensation with formalities only relates to what was 
necessary to be done before the case was settled. 
Maule J. We must look at the case now, as if this 
were the first day appointed for hearing appeals, (a) 
The case is called on, and the respondent does not 
appear. Have you an affidavit of ten clear days' notice 
having been given to the respondent ? No. You then 
apply for a postponement of the hearing, upon the 
ground that the appellant had not reasonable time to 
give such notice. But the affidavits on which you rely 
fail to shew that you* had not a reasonable time. The 
appellant was not in any way misled by the respondent.] 

Wilde C. J. I am of opinion that the appellant is 
not in a situation to ask for the judgment of the Court, 
and that the only course which we can take is to strike 
out and dismiss the appeal. I will suppose this to be 
the first day appointed for hearing appeals. The 
appellant only appears, and asks for judgment in his 
fiivour. The Court must then inquire whether he has 
an affidavit of ten days' notice having been given to the 
respondent. The appellant says, ^^ I have no such 
affidavit, because I have been misled by the conduct of 
the other side into the belief that the respondent would 
appear, and therefore I ask for a postponement of the 

(c) See JVbrton v. The Town Clerk ofStUMurt/f ante, Vol. t p. 538. 
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hearing, to shew that this is the fact." The bearing is 1848. 

pos^oned accordingly ; but when we come to look at aldwoewi 

the a£Bdavits we find that they refer exclusively to 

arrangements between the parties when before the re^ 

vising barrister. To dispense with the production of an 

affidavit of notice to the respondent, the appellant 

should have been prepared to shew that he was misled 

on the subject of the respondent's appearance here. 

The duty of the Court is therefore quite plain and 

simple, namely, to strike out the appeal. I have a 

strong opinion upon the necessity of adhering strictly to 

the provisions of this act of parliament, and we ought 

not to hold that the proviso in the 64>th section applies, 

except upon substantial grounds. Without saying that 

cases may not arise in which the Court would have 

power to dispense with the affidavit of notice to the 

respondent, I do not think that any ground at all has 

been made out in the present instance for such an 

interposition, 

Mauus J. I am of the same opinion. The reasons 
for my opinion I have already stated. 

Cresswell J. and Williams J. concurred. 

Appeal struck out. (a) 

(a) The decision of the satisfied with the barrister's de- 
court in Norton ▼• The Town cision being in his favour, took 
Clerk of Salisbury^ Ka\k, Vol. I. care not to appear, and, in de- 
p. 538, had the effect of clear- fault of the necessary affidavit, 
ing the list of appeals of more the court ordered the appeal to 
than one half of the cases re- be struck out of the list. Similar 
served by the revising barristers results followed a similar neg- 
in 1846. Wherever ten clear lect in 1847, and may again 
days' notice of the appellant^s occur in 1848. It may be as 
intention to prosecate bad not well, therefore, to point out to 
been given, the respondent, appellants that they will incar 

F 4 
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1848. ^^^ ^^ ^^ expense or incon- 
venience if they scire the re- 



Aldwoath spondent with notice of inten- 
▼• tion to prosecute as soon as 

'Donw. ^g hamster has named the 

parties to the appeaL Except 
under certain circumstances, 
which will be presently no- 
ticed, the conduct of the appeal 
is given, by the 64th section of 
the R^istration Act, to the ap- 
peOant; and if in the interval of 
time which may elapse between 
the decision of the barrister 
and the fourth day of Miehael- 
nuu term, he should determine 
not to prosecute the appeal, he 
may let the matter drop. The 
appeal then cannot be enter- 
tained unless the court or a 
judge should, on the application 
of a party interested, give him 
the conduct of the appeal ; we 
sections 45, 64. It is not very 
probable that the respondent 
will make such an application. 
He enjoys the substantial re- 
sults of the contest, and the 
chief inducement to his prose- 
cution of the appeal would be 
the chance of the decision being 
affirmed with casts. It is even 
possible that he may have to 



pay the costs of the appellant, 
if he proceeds. No case, indeed, 
has yet occurred in which the 
respondent has been ordered to 
pay costs ; but there seems to 
be no reason why he should 
not Both parties to the ap- 
peal may be considered as actors, 
and barristers have been some- 
times known to entertain so 
much doubt about a case as to 
declare their readiness to make 
either party appellant or re- 
spondent The legislature cer- 
tainly contemplated such an 
event as payment of costs by 
the respondent, as the stat 6 
Vict. e. 18. «. 70. forbids the 
court *' to make any order for 
costs against or in favour of 
any respondent or person named 
as respondent," unless he shall 
appear before the court to sup- 
port the decision of the bv- 
rister. In Burton v. Gery, 
ante, p. 10, the appellant's 
counsel did apply for Uie costs 
of the appeaL The court re- 
fused the application; but 
threw out no intimation of an 
opinion that an appellant might 
not have his costs allowed. 
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Watson, Appellant, and Pitt, Respondent. janwuy 20. 

AT a Court held before George James Philip Smith, The sufficiency 
° ^ of the semce of 

Esq., the barrister appointed to revise the lists of a notice of ob- 
jection is a 
voters for the borough of Bemdley, Charles Watson ob- question of fact 

n -n • -r^ . 1 • • i foF the revising 

jected to the name ot Francis Pitt being retained on barrister, with 
the li$t of persons entitled to vote in the election of a Ihe°Q>urt wi°u 
member to serve in parliament for the said borough in "^serviw^of a 
respect of a house and land in the hamlet of fVribben" notice of objec- 

^ tion was stated 

made by put- 

The facts of thp case, as originally stated by the ting the notice 

. . and leaving it 

revising barrister, were as tollows : — within the en- 

William Taylor, on behalf of the objector, went to t^"^p^d° 
the house of the said Francis Pitt, between nine and ^b^e^men-^ 
ten o'clock in the evening of the 25th o( August, 1847. Jj^ of !ot^ 
He knocked at the door of the house several times, between nine 

and ten o clock 

and no person answered. He thereupon put a due on the night of 

, , , . the 25th of 

notice of objection, signed by the said Charles Watson, August, The 

within the house. This was the only occasion on which rister held that 

he attempted to serve the said notice. suffici^t'*^ * 

The revising barrister decided that this was not a ^^^"^^y^^^ 

sufficient service of the notice of objection, and retained ^* l.®\**i^" 

*' and the Court 

the name o( Pitt upon the list. affirmed his 

decision. 

The appeal came on for argument in Michaelmas 
term, November 18th, when the Court directed the state- 
ment of the matter of the appeal to be remitted to the 
revising barrister to be more fully stated, as to whether 
the service of the notice of objection was made at the 
voter's place of abode mentioned in the list, and whe- 
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IgM. tiicr the said nocioe was left tlicffe» and also as to the 
grofmd OQ which the lerising barrister came to the 
oondusioo that the fiicts Iband br him did not establish 
a sufficient scrrioe of such notice. 

The barrister aoconfinglT found die faOowii^ addi- 
tional (acts: Tiz. That the serrioe of die said notice 
was made at the Toter^s place of abode mentioDed in 
the list, and that the said notice was pot inside the said 
door, whidi was the osoal entrance door of the said 
house, and was left diere. And he stated to the Coort 
as the groond of his decision that he was of opinion 
that the time and mode of the serrioe of the said notice 
were onreasooabicy and that some fbrther attempt to leave 
the said notice with some person at the said house of 
die said Firamds Pitt ought to hare been proved in 
order to satisfy the prorisions of the stat. 6 Vict, c 1& 

Gray^ for the appdlant. The notice of objection 
was duly served. The staL 6 Vict, c 18. & 17* requires 
the ofcgector to give or *< cause to be left"* at the place 
of abode of the person objected to, as stated in the list, 
a notice of objection. The notice was put inside the 
usual entrance door of the house^ and was left there. 
The Court will not presume fraud, and therefore it 
must be taken that the notice was left in sudi a manner 
as to come to the knowledge of the party who was to 
receive it. Altbou^ therefore^ the barrister has found 
that the mode of service was unreasonable, the facts 
which are stated in the case shew that the act has been 
complied with in this respect Then, with r^ard to 
the time at which the service was effected, which the 
barrister has also found to be unreascHiable, it is sub- 
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mitted that the objector has the whole of the 25th of 18458. 

At^ustf up to 12 o'clock at night, to serve the notice wItsok 

of objection. \Wilde C. J. Would notice of dis- ^y^ 

hofaour of a bill of exchange be sufficient, if given after 

9 o'clock at night?] Perhaps not; but the words of 

the act are express that the objector shall have the 25th 

day of August^ which must mean the whole of that day. 

Before the rule of Court (a), which requires notices 

of proceedings in courts of law to be served before 

9 o'clock at night, service after that hour was perfectly 

good. 

Byles Serjt, for the respondent The statute does 
not mean that the notice shall be served at any time of 
the day, but within reasonable hours. The 17th section 
of the Registration Act requires that notice shall be 
given to the overseers, as well as to the party objected 
to, and the stat 2 W. 4. c. 45. s, 79. provides, that 
<^ wherever any notice is by this act required to be 
given to the overseers of any parish or township, it 
shall be sufficient if such notice shall be delivered to 
any one of such overseers, or shall be left at his place 
of abode, or at his office or other place for transacting 
parochial business" It must have been intended by the 
legislature, therefore, that the notice should be delivered 
within the usual business hours. \_Maule J. Personal 
service would be good, though effected after nine o'clock 
at night] If this had been a notice to quit, the service 
would not have been sufficient It was left at the re- 
spondent's dwelling-house between nine and ten o'clock 
at night, when he must be presumed to have been in 

(«) H. T. 2 W. 4. r. 50. 
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i84'8. bed. \_Maule J. It was left at a house which may or 
Z^ ^j may not be his true place of abode, but it is his place 
of abode as described in the list.] With respect to the 
mode of the service, the barrister has found it to be 
unreasonable. The notice might have been put under 
the door-mat, and if there be any conceivable mode of 
leaving the notice inside the door, which would amount 
to an insufficient service, the Court will not disturb the 
decision of the barrister on a question of fact 

Gray replied. 

Wilde C. J. I am of opinion that the decision of 
the revising barrister was right, and ought to be 
affirmed. The words of the statute require the notice 
to be " left " at the voter's place of abode, and it is 
quite clear that there are many modes in which the 
words of the statute might be satisfied without satisfying 
its meaning. One of the modes suggested, when the 
case was formerly before the Court, was putting the 
notice down the chimney. I understand the meaning 
of the statute to be that the notice shall be lef): at the 
house at such a time, and in such a mode, as will 
afibrd a reasonable presumption that the paper reached 
the hands of the person for whom it was intended. 
Now, what was the nature of the evidence produced 
before the revising barrister to shew that the meaning 
of the statute had been satisfied ? The facts proved 
are, that, between nine and ten o'clock in the evening of 
the 25th of August^ a person went to the house of the 
respondent, and knocked at the door several times ; that 
no person answered ; that he then put the notice inside 
the entrance door of the house ; and that this was the 
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only occasion on which he attempted to serve the 1848. 
notice. The revising barrister finds, also, that the wakoiT"^ 
service viras made at the voter's place of abode men- 
tioned in the list, which might not be his place of abode 
on the 25th oF August {a) The barrister then goes on 
to say that he was of opinion that the time and mode of 
the service of the notice were unreasonable, and that 
some further attempt to leave it with some person at 
the respondent's house ought to have been proved, in 
order to satisfy the provisions of the statute. It was 
left; In uncertainty whether there was any person in the 
house or not ; and the revising barrister seems to have 
thought that fact ought to have been ascertained. All 
that the party sent to serve the notice did, was to put 
it inside the door ; and I can conceive many cases in 
which a notice might be put inside the door of a house 
without any probability of its being seen by the party 
for whom it was intended. I consider that no objection 
can be made to the time of the service, if it be not ac- 
companied by other circumstances which would prevent 
the receipt of the notice ; but then the party who serves 
a notice at a late hour must be fully prepared to shew 
that he did so under such circumstances as to afford an 
ordinary chance of its reaching the hands of the person 
to whom it is addressed. Whether there was such a 
service in this case was, I think, a question of fact for 
the revising barrister; but if the Court can consider 
the question at all, then I must say that I think the 
revising barrister was right. 



(a) See JUen ▼. GreensiU, antd, Vol. I. p. 592. The Court did not, 
when the case was remitted to the revising barrister, direct him to state 
whether the place of abode mentioned in the list, was also the respondent's 
true place of abode when the notice was left. 
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1848. 



Watsov 

T. 

Pkt. 



Maule J. I also think that the sufficiency of the 
service was a question of fiict, and that we have no 
right to review the barrister's decision upon it. 



Cresswsl^ J. and Williams J. concurred. 

Decision affirmed, with costs. 
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Ma»f 12. Burton, Appellant, and Lakgham, Respondent. 



Hie committee 
of a lunatic's 



letters patent 
from the 
Crown, who 



of apart of the 
lunatic's estate^ 
after an occu^ 
pying tenant 
has left, and 
continues to 
manage such 
part on his 
own account, 
and in the an* 
nual accounts 
returned to the 
Court of Chan- 
cerjr, and al- 
lowed, enters 
himself as 
tenant at a cer« 
tain rent in re- 
spect of the 
same, with the 
receipt of which 
he ciuurges him- 
self, is not a 
tenant; and, 
consequently, 
is not entitled 
to a vote for 
the county, 
pursuant to 
Stat 2 W. 4. 
c. 45. *. 20. 



AT a Court held before Sir John Eardley EardUy 
fFilmoij Bart, the barrister appointed to revise 
the lists of voters for the Southern Division of the county 
o{ Northampton^ Edmund Singer Burton objected to the 
name of Herbert Langham being retained on the list 
of voters for the parish of Catiesbrooke^ in the said divi- 
sion of the said county. 

The facts of the case, as originally stated by the 
revising barrister, were as follows : 

Mr. Herbert Langham is committee of the estate of 
his brother Sir James Hay Langham^ and holds lands 
in Cottesbrooke as occupier to the value of 39S/. per 
annum. The said Herbert Langham proved that his 
accounts are from time to time transmitted for exami- 
nation and approval to the Court of Chancery, and a 
document was produced by the said Herbert Langham^ 
entided the 9th account as committee of the estate of 
Sir J. H. Langham^ Bart, bearing the signature of 
Edward Winslow, one of the commissioners of lunacy. 
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and the seal of the Court, in which the name of Mr. H. 1848. 
JLangham appeared as tenant in the tenant's column, at "Z 
€he rent of 393t per annum. , ^' 

The said H. JLangham stated (a), that, after the pass- 
ing of the accounts, he retained a balance of about 
1500/., out of which, after paying a jointure on the 
estate, he defrayed the expenses of repairs and improve- 
ments on the property. He further $tated (^), that he 
was appointed committee on the 21st of June 1837; 
that he took possession of the lands about Lady-^y^ 
1843, succeeding to an occupying tenant, and that he 
has continued to hold them up to the present time. 
He also stated (a), that he occupies Cottesbrooke House 
and the adjoining fields. Part of the furniture in the 
house is his own. 

Mr. Woody steward oi Cottesbrooke estate, stated on 
oath (a), that he was examined by the Master with the 
accounts, and that in such examination the specific lands 
for which Mr. H. Langham claimed to vote were in- 
quired into, with a view to their condition and value. 

It was objected on the part of the appellant that 
Mr. H. Langham^ as such committee, was improperly 
on the register as tenant under the 20th section of the 
Stat. 2^4. c. 45. The revising barrister found that 
Mr. H. Langham held as occupying tenant, and re- 
tained his name on the list of voters. 

The case came on for argument in Michaelmas term, 
Naoember llth^ when the Court directed it to be re- 
mitted to the revising barrister to be restated more 
fully, Jirstj by setting out an extract from the list of 
voters, shewing the form of the qualification of the 

(a) site, in copy of case. See Titts ▼. Smedley^ ant^, Vol. I. p. 196, 
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Lanqham. 
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respondent Seamdfy^ by seltii^ out a copy of the 
grant to the respondent as committee. TUrdfy, by 
setting out a copy of the 9th account of the respondent 
as committee. Fourthly^ by making a fuller statement 
of the circumstances under which the reqxmdent took 
possession of the land ; and J^lhbf^ by stating whether 
the respondent retained the produce of the land to his 
oWn use, or accounted for it to the estate of the lunatic 
The revising barrister, therefore, in obedience to such 
order of the Court of Common Pleas, proceeded to set 
out the above points. First, the following was the 
description of the respondent's qualification : — 



No. 


ChriftUn Name 
and Surname 
of each Voter 
at foU length. 


Place of 
Abode. 


Nature of 
Qualification. 


street. Lane, or otlMr like Flaee tai 
thta Pariah or Towntiii|». and 
number of House, if any, where 
the Prc^ertj is situated, or 
Name of the Troperty if known, 
or Name of the occimjing Te- 

gist of a Renteharge, then the 
Names of the Owners, ftc. 


2568. 


Langham, 
Herbert. 


Cottes- 
brooke. 


Land and 
House as 
Occupier. 


Cotteabrooke. 



Secondly^ the following is a copy oF the grant to the 
respondent as committee: — ^^. Victoria, by the Grace 
of God, of the United Kingdom of Great Britain and 
Ireland, Queen, Defender of the Faith; To all to 
whom these our present letters shall come Gi'eeting: 
Whereas by a certain inquisition taken at the house 
of Sir James Hay Langham, Bart, situate at Glynd" 
bourne, near Lewes, in the county of Smsex, the 15th 
day of December, in the 7th year of the reign of our 
late royal uncle William the 4th, by virtue of his com- 
mission in the nature of a writ de lunatico inquirendo 
in that behalf duly made and issued to inquire (amongst 
other things) of the lunacy of Sir James Hay Lar^" 
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V. 

Lamgham. 
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ham o( Glyndboume^ in the said county of Sussex^ Bart., 1848. 
it is found (amongst other things), that the said Sir ^^^^ 
James Hay Langham at the time of taking this inquisi- 
tion is a lunatic, and does not enjoy lucid intervals, 
so that he is not sufficient for the government of him- 
self and his estate, as by the same inquisition, (amongst 
other things,) remaining on record may more fully 
appear. For the tuition of whom, and the manage- 
ment of his estate, it belongs to us to provide. And 
whereas sufficient security is given to us on the behalf 
of the said Sir James Hay Langham^ by Herbert Lang- 
ham, of Cottesbrooke HaUj in the county of Northampton^ 
Esq., the Hon. Thomas De Grey of Merton^ near 
Thetfordf in the county of Norfolk^ William Jones 
Burdett, of Twickenham^ in the county of Middlesex^ 
Esq., Frances Burdett^ of Inglefield Green, near Egham, 
in the county of Surrey^ Spinster, and Henry Burdett 
Langhamy of Cottesbrooke Hall aforesaid, Esq., as in 
such cases hath been heretofore used ; know ye that 
we of our special grace, and of our certain knowledge 
and mere motion, have given, committed, and granted, 
and by these presents for us, our heirs, and successors 
do give, commit, and grant unto Dame Elizabeth Lang- 
ham, of Cottesbrooke Hall aforesaid, widow, the custody 
of the person, tuition, regulation, and government of 
the said Sir James Hay Langham, from the date of 
these presents, so long as it shall please us during the 
continuance of the lunacy of the said Sir James Hay 
Langham, Know ye also, that we of our special grace, and 
of our own certain knowledge and mere motion, have 
given, committed, and granted, and by these presents 
for us, our heirs, and successors do give, commit, and 
grant unto the said Herbert Langham the custody, 
VOL. II. G 
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1848. regulation, occupation, disposition, and receipt as well of 
B ^^^ manors, messuages, lands, tenements, houses, farms, 

▼• revenues, services, and hereditaments, with the appurte- 

nances, and all rents, revenues, and profits thereof, which 
the aforesaid Sir James Hay Langham hath or ought to 
have in possession or reversion, or which by any lawful 
ways or means at any time or times hereafter may or 
ought to come, descend, or accrue to the said Sir James 
Hay Langham^ or which any otiier or others hath or 
may have to the use and profit of the said Sir James 
Hay Langham^ in the counties of Northampton^ Soinerset^ 
Sussex, Middlesex, and Oxford, or elsewhere within our 
kingdom of Great Britain, as also the custody and 
government of all the goods and chattels, farms, ^stock 
of cattle, wealth, plate, debts, money, jewels, traffick, 
merchandizes, and other commodities and profits what- 
soever to the said Sir James Hay IxiTigham belonging, 
or in any manner appertaining, and also the use and 
negotiation of the same : To the use and behoof, profit 
and advantage of the said Sir James Hay Langham, and 
for the maintenance, sustenance, and support of the said 
Sir James Hay Langham, and his family (if he hath 
any or in time to come may have); and also for the 
maintenance, preservation, and repair of the messuages, 
lands, tenements, houses, farms, and the residue of the 
premises of the said Sir James Hay Langham : To have 
and to hold the aforesaid custody, regulation, occupa- 
tion, disposition, and receipt of the aforesaid manors, 
messuages, lands, tenements, houses, farms, goods, and 
chattels of the said Sir James Hay Langham, and all 
and singular other the premises above given, com- 
mitted, and granted, or mentioned to be given, com- 
mitted, and granted unto the said Herbert Langham, 
from the date of these presents, so long as it shall 
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please us during the continuance of the lunacy of the 1848. 
said Sir James Hay Lamgham ; Provided alwaysy that BubtoiI 

the said Herbert Langham. his executors and admini- , ^* 

° Lawoham. 

strators, shall render a true account of the issues, 
revenues, and profits of the manors, messuages, lands, 
tenements, and of the goods, chattels, and debts afore- 
said, and of the profits thereof, and of the rest of the 
premises, once in every year at least, and as ofi;en as and 
whensoever to the Lord Chancellor of Great Bntain, 
Lord Keeper, or Lords Commissioners of our Great 
Seal of Great Britain for the time being shall seem 
meet, and shall obey and fulfil all and every the order 
and orders of the Lord Chancellor of Great Britain^ 
Lord Keeper, or Lords Commissioners of our Great 
Seal of Great Britain, made or hereafter to be made in 
any ways touching or concerning the premises, or any 
part thereof, or the issues or profits thereof, or any 
account or accounts thereof 2 And further, we will and 
by these presents grant that these our letters patent, or 
the inrolment of the same, shall be in and by all things 
good, firm, valid, and efiectual in law, notwithstanding 
the not reciting, or not rightly reciting, any office or 
ofiices, inquisition or inquisitions, made of or concern- 
ing the premises, or any of them, or any other thing, 
cause, or matter whatsoever to the contrary thereof in 
any wise notwithstanding. In testimony whereof we 
have caused these our letters to be made patent Wit- 
ness ourself at Westminster, the 21st day otJune, in 
the first year of our reign. 

" By the Lord High Chancellor of Great Britain. 

« Shepherd:' 

Thirdly, the following is a copy of the ninth account 
of the respondent as committee. Under the head of 

G 2 
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<< receipts for rents from 28th August 1845, to the 28tb 
August I8469" appears the following : — 



PremiMf. 


Teaanta. 


Arrears at 
Ladj^y. 


One Year's Rent 
doe I^-<1»J. 


Rents 
received. 


Deduction fimr 
Income-Tax. 


Cottesbrooke 


JJtMgaBJDt 


£ s. d. 


£ f. d. 
393 


£ s.d, 
393 


£ *, d. 
6 3 8 



Sworn before Master IV* Brougham, by the respondent, 
as to its being a good and true account, and that the 
several sums of money in the said account mentioned to 
have been retained and paid, were really retained and 
paid for the purposes in such account mentioned, Scc^ 
and allowed by the commissioner Edward Winslcm. 
Ftmrthlyi a further statement of the circumstances under 
which the respondent took possession of the land : — 
On the 25th March 1841, William Deane, who rented a 
farm at Cottesbrooke^ belonging to Sir J. H. iMngham, 
quitted it. Jeremiah Gatidem, who also held land, also 
quitted the occupation at the same time, and Mr. Herbert 
Langham, the committee of the brother's estate, entered 
upon the occupation of both farms, for which he debited 
himself in his accounts the sum of 31/. lOs., which sum 
was made up as under, — 

The rent paid by Deane - - £27 10 
Ditto ditto, Gaudem - - 4 



£31 10 



On the 25th March j in the year of our Lord 1843, 
Thomas FlaveUf who also rented a farm belonging to 
Sir J. H. Langham, at Cottesbrooke^ with the house and 
premises therein, at the rent of 210/. per annum, quitted 
the occupation of the said farm, house and premises. 
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when MuH.Langham entered upon possession of it, 1848. 

and charged himself with the same sum as Flavell had ^^^^^^ 

paid for rent, viz. : — - - £200 

And with the - - - 31 10 



V. 

Lakgham. 



Making total rent - - £241 10 

The above is the occupancy upon which the respondent 
made his claim for a vote, the greater part of which he 
still occupies with the premises, i, e. CotteshrooJce house ; 
and in consequence ofGaudern, the tenant of the park and 
other land at CotteshrooJce^ having become insolvent, Mr. 
Langham entered upon the occupation of the said park, 
and another portion of GauderrCs take adjacent to the 
park. In consequence of the above additions, the sum 
charged by the respondent for rent at Lady^day^ 1846, 
for the whole of the land which he occupies, amounted 
to the sum of 393/. The extent of the lands held by 
the respondent amounts to two hundred acres. Mr. Wood^ 
the bailiff of the estate, on the respondent's annually 
passing his account, makes a report, verified by affidavit, 
as to the general condition and costs of repairs of the 
estate. It did not appear in evidence before the re- 
vising barrister, that Mr.LangJiam had the power of 
making any leases of the land belonging to the lunatic. 
It also appeared by the evidence of Mr. Langham^ that 
since his appointment as committee he had actually paid 
no rent, and that no receipt was given to him by any 
person, but he had debited himself with the above annual 
sums, and that the balance now in his hands was upwards 
of 1,600/. Fifthly, the respondent receives the produce 
of the lands held by him at Cottesbrooke entirely to his 
own use and benefit, and does not account for any part 
of it to the estate of the lunatic. The sum stated by 
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1848. the respondent as rent paid for the said land is included 

Bp^^^ with the accounts of the rents of the other tenants on the 

Lax\ estate, as will be seen by reference to the ninth account. 

Humfrey for the appellant (in Hilary Term, Ja- 
nuary 20th). The respondent did not occupy as tenant 
within the meaning of the stat 2 W. 4*. c. 45. 5. 20., 
which extends the right of voting in counties to any 
person '< who shall occupy as tenant any lands or tene- 
ments for which he shall be bond fide liable to a yearly 
rent of not less than 50Z." The committee of a lunatic's 
estate has none of the liabilities, rights, or privileges of 
a tenant He has the custody and disposition of the 
land, the rent of which is payable to him; no one^ 
therefore, can distrain upon him for non-payment of 
rent. There is no one to give him notice to quit, and 
he is not at liberty to retain possession of the land one 
minute after the death or mental recovery of the lunatic, 
or the determination of the committeeship by the crown. 
He is a mere bailiff, being a trustee at the pleasure of 
the crown during the continuance of the lunacy. A 
trustee cannot become tenant of land of which he is 
trustee: Attomey'Generaly.Dixey(a); Attorney-General 
V. Lord Clarendon, (b) 

Mannings Serjeant, for the respondent. The cases 
referred to only decide that the Court of Chancery will 
set aside leases granted by a trustee to himself, when 
application is made to the Court for that purpose. 
They do not shew that the lease has not a legal effect 
while it is in existence. The respondent, in the ac- 

(a) IS Vet. 519. (6) 17 Veu 491. 
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counts returned to the Court oF Chancery, enters him- 1848. 
self amongst the other tenants of the estate at a certain b^^^^^J 
rent, and these accounts were allowed by the Court; , ^' 
which allowance, it is submitted, is equivalent to a re- 
ceipt by the Court of Chancery of so much rent from 
the respondent as tenant It was certainly not received 
from him as owner; and if as bailiff, he would have 
accounted for the receipt of so much money simply, and 
not entered the amount as for rent due from him. Al- 
though as committee, the respondent might have no 
power to grant leases without the order of the Lord 
Chancellor, still if he occupied as tenant himself, with 
the sanction of the Court of Chancery, as in the present 
case it is submitted he was allowed to do, he became 
entitled to vote. Suppose a stranger had entered and 
accounted in the same way, it would either be as tenant 
or a disseisor, and he could hardly be allowed to say 
that he was only a disseisor. On the whole, it is sub- 
mitted that the respondent occupied and paid rent as 
tenant, and was therefore entitled to vote. 

Humfrey replied. 

Cur. adv. vtdL 

The judgment of the Court was now delivered by 
Wilde, C. J. This was an appeal from the decision 
of the revising barrister, who had allowed the name of 
the respondent, Herbert Langham^ to be placed on the 
list of voters for the county of Northampton. Herbert 
Langham claimed to vote in respect of a qualification as 
occupier of house and land. The .vote was objected to 
on the ground that he did not occupy as tenant The 
revising barrister decided that he did, and the appeal 
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1848. was against that decision* The property in respect of 
JcRTOM which the vote was claimed is part of the property of 
Sir (7. H. Langham^ a lunatic. By letters patent 21st 
June^ 1 Vict, the custody of the person of the lunatic 
was granted to Dame Elizabeth Langham ; and to 
Herbert Langham^ the respondent, was given, committed, 
and granted ^ the custody, regulation, disposition, and 
receipt as well of all manors, messuages, lands, tene- 
ments, houses, farms, revenues, services, and heredita- 
ments, &c., and all rents, revenues, and profits thereof, 
which the aforesaid Sir J. H, Langham had) or ought 
to have in possession or reversion, &c., as also the 
custody and government of all the goods and chattels, 
farms, stock of cattle, &c. to the said Sir J, H, Latig- 
ham belonging; to hold the aforesaid custody, &c. as 
long as it shall please us, during the continuance of the 
lunacy of the said Sir «/• H, Langham ; Provided always, 
that the said Habert Langham shall render a true 
account of the issues, revenues, and profits of the manors, 
messuages, lands, Sec, and of the goods and chattels, &c. 
once in every year at the least, and as often as to the 
Lord Chancellor shall seem meet, and shall obey all order 
and orders of the Lord Chancellor, &c. made or here- 
after to be made touching the premises." After this 
grant some of the tenants of Sir «7. H. Langham quitted 
their farms, and Herbert Langham entered upon the 
occupation of them, to the extent of 200 acres, with a 
house; received the produce to his own use and bene- 
fit ; and in his annual account passed before a Master 
in Chancery, in July^ 184>7, entered himself in the 
column of tenants, and in the column of rents due at 
Lady-dayy 1S46, inserted opposite his name the sum of 
393/., and in the column of receipts entered* that sum as 
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received. The question for our decision is, whether 1848, 

the circumstances stated shew that Herbert Langham ^ ^^^ 

occupied the land as tenant so as to be entitled to a vote , ^* 

Lanohaic. 

by the 2 WiU. 4. c. 45. s. 20., and after some hesitation 
we have come to the conclusion that he did not occupy 
as tenant. The letters patent did not confer upon him 
any estate, but merely the custody of the land ; he did 
not therefore, by virtue of his appointment as committee, 
become tenant. No other act is shewn to have been 
done by any person eitl>er having an estate or power to 
create a tenancy by virtue of which he could become 
tenant. The only evidence relied on to prove a tenancy 
is the account rendered in the Court of Chancery, 
wherein he entered his own name as a tenant, and S93/., 
as an annual rent due at Lady-dat/y 1846, and that sum 
as received by him. But he could not make himself 
tenant by his own act, nor could the Master in Chancery 
make him tenant, by allowing that account The 
account might indeed preclude the committee from 
saying that he had not received profits to the amount 
entered, but it would not confer upon him an estate as 
tenant, or render him liable to distress, or to an action 
for rent. We think, therefore, that the decision of the 
revising barrister was wrong, and that the appeal must 
be allowed. 

Decision reversed. 
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CASES 

ARGUED AND DETERMINED 



ni THE 



COURT OF COMMON PLEAS, 



UNDER THE STAT. 6 VICT, c 18. 



MICHAELMAS TERM, 



TWELFTH TEAR OF THE REIGN OF VICTORIA. 



November \S» 



Jolliffe, Appellant, and Rice, Respondent. 



A coach-house A T a couit held before the barnster appointed to re- 

and stable (to- X3L ^ . , . -. -^x 

gether of the vise the list of voters for the borough of Newport^ 

iS^butsepa- Isle' of Wight^ Henry Rice objected to the name of 
▼alue)^joiii. -Joseph Jottiffe being retained on the list of voters for 
ITS^thT^e ^^^ P»"s^^ ^^ Newport. The name of the said Joseph 

roof, with no 
intenial com- 
munication 
except two 
grated windows 
looking from 
one into the 
other, and with 

separate outer doors opening into the same court-yard, closed by gates, is a huUding 
within the meaning of stat. 2 WUL 4. c. 45. «. 27. 



Jolliffe stood thus on the list: 



Joseph 
Jolliffe. 


Bowcombe. 


Coach-house and 
Stable. 


Holyrood Street. 



Rick. 
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The ground of objection was, that a stable of which 18^1^^ 
the said Joseph JoUiffe was the occupier, could not be jolliff» 
joined with a coach-housey of which be was also the 
occupier, so as to make one entire qualification within 
the meaning of the statute 2 Will, 4, c. 45. s. 27*9 neither 
the coach-house without the stable, nor the stable 
without the coach-house, being of the clear yearly 
value of lOZ., but the said buildings together being of 
that value. In other respects the qualification of (he 
said Joseph JoUiffe was unimpeached. 

The buildings in question adjoin one another, and 
are under the same roof, the stable standing at the 
back of the coach-house, and there being two grated 
windows looking from one into (be other, but no in- 
ternal communication by which a person could pass 
from one to the other. The door of the coach-house 
is under a covered gateway, leading from the street 
into a yard, which yard, with the premises in question, 
formerly belonged to an adjoining inn. The door of 
the stable is in the yard round the corner of the gate- 
way, and a few yards distant from the entrance to the 
coach-house. There are wooden gat^s at the entrance 
of the said gateway from the street, whichi when closed, 
would shut in both the coach-hous^ and the stable in 
question. These gates and the said gateway and yard 
are used ip common by the said Joseph JoUiffe and the 
occupiers of three different sets of premises, let sepa- 
rately, and situate respectively under the gateway and 
within the yard. In order to pass from the coach- 
house to the stable, or from the stable to the coach- 
house, a person must come out into the said common 
gateway and yard, and pass along them respectively, 
from the door of one building to the ilpof q( i\}^ other, 

H 2 
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1848, A large room which is over the gateway is over both the 
JoLLiFPE coach-house and stable in question, and also over another 
coach-house at the opposite side of the gateway, and 
to which room the entrance is from the street, and is 
occupied by a different tenant and separately rated. 
The dwelling-house of the said Joseph Jolliffe is be- 
tween two and three miles distant from the building 
in question. 

The revising barrister held that the building so 
situate could not be joined so as to constitute one entire 
qualification, and the name of the said Joseph JoUiffe 
was accordingly expunged. If the Court should be of 
opinion that the said decision was erroneous, the name 
of the said Joseph Jolliffe was to be restored to the 
said list of voters for the said borough of Newport, 

Poulderij for the appellant The coach-house and 
stable described in the case is a building within the 
meaning of the stat. 2 Will, 4. c, 45. 5. 27. The revising 
barrister seems to have decided that these places did 
not constitute a building, on the ground that there is no 
internal communication between them. But internal 
communication is not necessary to make one entire 
building; it is enough if the premises be all under the 
same roof. One of the ingredients in the crime of 
burglary is that the premises broken into are contiguous 
to and under the same roof, or within the same curti- 
lage, as the dwelling-house. To shew that internal 
communication is immaterial in cases of burglary, it is 
only necessary to refer to Brown^s Case (a) ; Rex v« 
Bwrowes {b) ; Rex v. Chalking {c) ; Rex v. Lithgo [d) ; 

(a) 2 East, P. C. 501. (6) 1 Moo, C. C. 274, 

(c) Russ, §• R. C. C. 334. (rf) Rust. ^ R. C. C. 357. 
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» 

1 Russell on Crimes^ p. 798. In Rex v. fVesiwood {a), 184«8» 
it was held that a building separated from a dwelling- Joluff^ 
house by a public thoroughfare, could not be deemed xj'^ 
to be part of the dwelling-house, inasmuch as it did not 
adjoin the dwelling-house, was not under the same 
roof, and had no common fence. It is found by the 
case that the buildings in question adjoin one another, 
and are under the same roof; and they both open into 
the same yard, which is closed by gates used in com-? 
mon by Jdliffe and the other three occupiers. It is 
submitted, therefore, that the decision of the revising 
barrister was erroneous. 

Creaky for the respondent. It is unnecessary to 
dispute the effect of the cases on burglary which have 
been cited, as they are inapplicable. The principle on 
>vhich they depend is the extension to outbuildings 
within the curtilage of the protection of the dwellingr 
house. If in this case there had been a dwelling-house 
and coach-house, or a dwelling-house and stable, there 
might have been something like a foundation for the 
argument offered on the part of the appellant, but upon 
the facts stated by the revising barrister, the supposed 
analogy utterly fails. It is a question of fact whether 
the coach-house and stable constitute a '* building " or 
" buildings," and the revising barrister speaks of them 
as " buildings." The Court will not review his decision 
on a matter of fact. If, however, the Court should be » 
of opinion that the point is open to argument, it is sub- 
mitted that the coach-house and stable are separate 
buildings, each having its own outer door, and would, 
if of sufficient annual value, confer a vote on the occu- 

(a) Russ, ^ R, C. G. 495. - 

7/3 
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1M€L pier; Wri^r.Tke Tamm'Ckrk^S^adkfart.{a) b has 




■ptbeindae reqoired bj tke STifa KCtkni of the 
I Act. [Moirff J. In tk^ cne the two l»Uiip 
vere SOO jtffk jput froM each <ithcr. In Wrig^ ▼« 
The Tmat-CUrk cfSioO^mi (a), ve decided that toons 
vhich veie distinct or sqmte portions of a fiKtory 
were bukfings within the airaniagof the Act; but there 
can be no donbt that if one mmn had occnpicd the 
whole factoij, he wonid have been entitled to Tote in 
respect of that occnpttion.] The appellant does not 
occ upj the entire &bric, for there is a room over the 
coacfa4ioiMe and stable which is occnpied bj a difiignent 
tenant. A settlcnient aiaj be gained, mder the stai. 
6 Geo. 4. c 57.9 bj aniting two separrte and distinct 
dwdlii^-hoosesy bnt not bj holding part of a hoose; 
Bejrw.WooifoM.{e) [flil^CJ. The case states that 
the stable stuids at the hack of the ooach4KMise^ and 
that there are two grated windows looking froai one 
into the other. If there were a door where one of the 
windows ia^ wonld it be one boDding T] It migbt be sob 
{Mmie J. If the two boildii^ were thrown into one 
bj knocking down the wall between them, yon would 
make a bmldin^ not by adding any thii^ bat by tdung 
something away. Eren as the case stands, the coach- 
man may oommooicate with the groom, or the groom 
with the coachman, throogfa the grated windows^] To 
make them one building there most be internal means 
of communication by which people may pass and repass. 
[Mmde X There may be a good deal of commanica- 
tion withoot walking backwards and forwards.] 

(«) Am^ Toll p^SS. \h^ id. p.S74. 
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Pouldettj in reply, was stx>pped by the Court. ] 84?8. 



Wilde C. J. I think there is no difficulty in this 
case. That the two places in question originally formed 
one building, is quite clear from the description of the 
premises set forth in the statement of facts drawn up by 
the revising barrister. They are in the same court- 
yard, with a room over both, and the circumstance of 
its being necessary, in order to get from the coach- 
house to the stable to go out into the yard,, is no more 
than what happens in the case of every gentleman's 
coach-house and stable. There is an internal com- 
munication by means of two grated windows, and it seems 
to me that what the revising barrister has set forth shews 
that in point of law and in point of fact this coach- 
house and stable make one building. The Court has 
repudiated on former occasions the inferences drawn 
from settlement and burglary cases, which have been 
cited for the purpose of throwing some light upon the 
construction of the Reform Act; but the objects of the 
law in these cases are quite different from those con- 
templated by the statute under consideration. The 
sole question here is, whether the coach-house and 
stable constitute one building or two. By what test is 
that to be tried ? Is it simply whether there is a door 
between them ? because, unless that be the test pro- 
posed, no doubt can arise on the case. But these places 
have a common roof, and there is a communication 
between them by means of windows, and I do not think 
that the restraint put upon other means of communica- 
tion at all affects the question of their constituting one 
buikling, such as would give a party a right to vote 
under the act of parliament On the whole, I think 

H 4 
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1848. that the barrister has drawn an erroneous conclusion, 
JoLUFFs *"^ ^^^^ '^^ decision must be reversed. 



▼. 

Bicx. 



CoLTMAN J. I am of the same opinion. Tlie subi- 
stance of the argument for the respondent, as I under- 
stand it, is that the stable and coach-house, if occupied 
by different persons, would give, each of them a vote, 
supposing the value to be sufficient, but that, the value 
of either separately being insufficient, they cannot be 
joined to make one qualification. The cases, however, 
^eem to shew just the reverse. In the case of the fac- 
tory let out to several tenants, each might be said to 
occupy one building, which would give him a right to 
vote ; but it is impossible to contend that if one person 
occupied the whole factory he would not have a right 
to vote in respect of that occupation. The burglary 
cases are not like the present, because some refinements 
were introduced into that branch of the law which we 
should not think ourselves justified in applying to the 
construction of the statute before the Court. So far, 
however, as they go, the decisions in those cases are in 
favour of the appellant, because they shew that, injh^ 
vorem vitiBj all buildings under the same roof were 
deemed to be portions of the same dwelling-house. 

Maule J. I have sufficiently expressed my opinion 
during the argument. 

Williams J. concurred. 

Decision reversed. 

Potdden applied for costs, but took nothing by the 
application. 
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Fox, Appellant, and the Overseers of Shaston 
Saint Peter, Shaftesbury, Respondents. 



November 13. 



1 TPON an appeal from the decision of the revising a scot and lot 
barrister for the borough of Shaftesbury^ the fol- rough hid not 
lowing case was stated for the opinion of the court : — h^t^y'^ofM 
Thomas Lodse objected to the name of James Fox * P^*"^.-™^ 

° '', made in June, 

being retained on the Jist of scot and lot voters for the *"*^ unappealed 

^ ^ against, but 

parish of Shaston St. Peter^ in the borough of Shqftes- which had not 

T» /. 1 . t* wMr'y ^®" allowed 

bury. Before and smce the act of 2 ntlL 4^. c. 45., by two justices. 

Fojc had been a scot and lot voter for the parish of rate was*a nui- 

Shastoji St. Peterj and had duly exercised his franchise. sMuently^that 

In June, 1848, but on what day did not appear (the *„^;, al^ud^^ed 

heading being "this day of June") , a new rate was by non-payment 

levied, the allowance of which is in the following terms: — 

" The foregoing rate or assessment is allowed and 

confirmed by us, two of Her Majesty's justices of the 

peace for the borough of Shaftesbury. 

A. B.-] ^, 

Y Churchwardens.'' 
C. D. J 

A. B. is a justice of the peace for the borough, and 
churchwarden of the parish of Shaston St. Petevy and 
C. D. is a churchwarden of the parish, but not a justice 
of the peace for the borough. The allowance and con- 
firmation are not signed by any other parties. This 
rate has been variously received by the parish, some 
voter3 paying it and some not, but no attempt has been 
made to appeal against it either for its illegality or its 
irregularity. The barrister was of opinion that Fox 
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1848. not having paid the rate thus imposed upon him, could 

Z not be said to have discharged all demands payable 

fZ,' ^y ^^^9 ^"^ expunged his name, 
of Shastov Several other cases were consolidated with the above. 

St. Pctbb, 
Shaftcsbukt. 

CHter, for the appellant. The appellant's name 
ought to be restored to the list, unless the facts stated 
on the face of the case shew him to be disqualified. 
The case does not state that the rate therein men- 
tioned was a poor-rate, nor that it was a poor-rate 
for the parish of Shaston Si. Peter, nor that the 
rate was demanded of the appellant. Neither does 
it appear that the rate was signed by a majority 
of the churchwardens, as required by stat. 6 & 7 fVilL 4. 
c. 96. IMauIe J. The point reserved for us is the 
sufficiency of the allowance, and therefore it was not 
necessary to state any particulars with respect to the 
making, or form, of the rate. A case from a revising 
barrister is not to be looked at like a special verdict, 
or a plea, which must be good in omnibus : but all that 
is required is that it should shew with reasonable 
certainty what is the point in dispute.] The rate is 
void unless ^he declaration at the foot of the rate be 
duly signed; The Queen v Fordham (a). {^Matde J. 
That has nothing to do with the allowance of the rate 
by the justices, which is the question here.] Then it 
is submitted that as the rate was allowed by only one 
justice of the peace, it is void, and non-payment of a 
void rate is no ground for disfranchisement. The 
stat. 43 Eliz, c. 2. 5. 1. directs the churchwardens and 
overseers to make the rate, which must be allowed by 
two justices at least. By the stat 17 Gfo. 2. r. S. y. 1. 

(o) 11 /i.SfE. 73. 
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the rate is to be published on the Sunday next after the 1848. 
allowance, and no rate shall be esteemed sufficient, so ^^ 

as to collect the same^ unless such publication has ^^ Oveneem 

been made. The appellant claims as a scot and lot oj* Shastoh 

St. PxTtKy 

voter under the 83rd section of the Reform Act, and SHAFT«8»tjaY. 
he is not to be disfranchised for non-payment of a 
poor-rate which is void in law; Z%^ Queen v. The 
Mayor of New Windsor, {a) 

No counsel appeared for the respondents. 

Wilde C. J. In this ease the appeal must be 
allowed. In point of law there has been no rate at all ; 
consequently no non-payment of a rate, and therefore 
there can be no disfranchisement. It appears that by 
the Stat. 2 WilL 4. c. 4-5. s, S3, the right of voting in 
certain boroughs as scot and lot voters is reserved to 
persons who enjoyed that right when the act passed, if 
duly registered, but that no such person is to be re- 
gistered, unless he be qualified on the last day of July 
in such manner as would entitle him then to vote if such 
day wei^ the day of election, and the act had not been 
passed. Now the case finds that the appellant is en- 
titled to vote unless he be disqualified by pon-payment 
of the June rate, and it therefore becomes necessary to 
refer to this document, which would have been con- 
sidered as a rate if it had been properly authenticated 
and allowed by two justices. In The Queen v. The Earl 
of Yarborough (J), Littledale J. says that the rea- 
son why the magistrates are required to sign the rate 
is that, unless they do sign it, there can be no rate at 
all. As there is no appeal from their decision, if they 

(a) 7 Q. B. Rep, 908. (6) \2 A. ^ E, 420. 
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1848. refuse to allow the rate, the parish would be placed io 
p^ the situation of not being able to make one^ and there- 

TW Ofcnccfs ^'^^'^ ^^ Court would cooipel them bj mandamus to 
^^Pnuu *"®^ ^ "^^ •^ ministerial offico^ But although 
^»Y- that allowance be a merely ministerial act on their 
part, still it b an act of considerable importance; it 
mu>t precede the publication of the rate, which gives 
notice to those who are called on to pay that a rate has 
been made, so that thej may appeal against it at the 
sessions if they think there is any well-founded objec- 
tion to it. The Stat. 17 Geo. 2. r. 3. x. 1. enacts that no 
rate shall be reputed sufficient so as to collect the same, 
unless public notice of the allowance thereof be given 
on the Sunday next after such allowance ; and in Sibbald 
V. Roderick (a), rates which had not been so published 
were held to be altogether nullities, and a distress to 
recover the amount was declared to be consequently 
illegal, (b) Looking at the effect of these decisions, it 
is clear that a party is under no l^al obligation to pay 
a rate which is not published on the Sunday after it has 
been allowed by two justices. In the present case there 
has been no such allowance, and that which has been 
called a rate is no rate at all, in the sense of creating an 
obligation to pay it. There was, therefore, no reason 
why the appellant should not have voted on the last 
day of Julyy and he was consequently entitled to be 
registered. There is a broad distinction between an 
irregulur rate, which may be quashed on appeal, and a 
rate which is no rate at all in law, and altogether void. 

CoLTMAN J. I am of the same opinion. 

(a) \\ A.ii E, 38. (6) Ace, Rex ▼. Newamtb, 4 T. jR. 368. 
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Maule J. The poor-rate under the statute of Eliza^ 1848. 
betk is a public tax imposed on the parishioners by the ^^ 

churchwardens and overseers, with the consent of the j^^ Overseers 
justices ; but it must be published, and until this pub- - o^^s^won 
lication has taken place, no one can be assessed for Shaftbsburt. 
what he is to pay. The justices of the peace are said 
to act ministerially only in allowing the rate, which is 
correct in this sense, that they have no power of 
judging of the intrinsic goodness or badness of a rate, 
and are bound to confirm the rate which is presented 
to them ; but I think that the justices may act judicially 
when a rate is brought for allowance, so far as to judge 
whether the churchwardens and overseers who offer 
the rate are the proper officers to make it. That 
view seems to have been taken by the Court of Queen's 
Bench in Rex v. Folly. (a) "On a mandamus to the 
justices of Wotton Bassett to allow a rate, they returned, 
that ever since the 43 Eliz. c.2., the justices had ap- 
pointed four, three, or two overseers within that part of 
the premises which lies within the borough^ and that 
they had always made rates within their jurisdiction ; 
then they say that the rate was offered to them made 
by overseers appointed by the justices of, the county ^ 
and not of the borough. Per Curiam — The return 
must be confirmed." In that case, therefore, they de- 
termined whether the rate was made by the proper 
officers, and I apprehend that they are exclusively the 
judges of that. A rate not properly made and authen- 
ticated is no more than a piece of paper issued by 
private individuals, professing to tax persons without 
the authority of a statute. I think the appellant has 

(a) 1 Bott, p. L. p. 78. 
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not been guilty of any deFault as a scot and lot voter 
in not paying that which somebody calls a rate, but 
which the facts of the case shew was no rate at all. 

Williams J. If it were necessary to appeal in 
order to quash this rate, I think the appellant would 
have been disqualified by non-payment. It appears, 
however, from Sibbald v. Iiodet^ck{a) that the rate is a 
nullity, and therefore it seems to me that the revising 
barrister was wrong. 



Decision reversed. 



(a) IIA.^E. 38. 



November 13. CoPLAND, Appellant, and Bartlett, Respondent. 



A ni( 
in actual 
session of a 
freehold estate 
of inheritance 
has no right to 
vote for a 
county^ under 
Stat. 6 Fict, 
c. 18. ». 74., 
unless the pre- 



lortgagor FllHIS was a Consolidated appeal from the decision 

jtual pos- JL 

of the revising barrister for the southern division 

of the county of Essex^ who stated the following case: — 

At a court, held for the revision of the lists of voters 

for the parish of Springfield^ Robert Bartlett objected 

to the name^ of George Brooks being retained upon the 

misesbeofthe list of votcrs in respect of property situate within the 

annual value of 
40 shillings, 
above all 
charges, in- 
cluding interest 
on the mort- 
gage. 

Monthly 
payments by a 
member of a 
building so- 



said parish. The voter, George Brooks^ is a member 
of the society called the Chelmsford and Essex Build- 
ing and Investment Society, established under the 
provisions of the act 6 & 7 Will. 4. c. 32., in which he 
held one share and a half. Each share obliges the 
shareholder to the payment of 10^. per calendar month. 



ciety, esta- 
blished under 

Stat. 6 &7 Witt 4. c. 32. , in discharge of the sums monthly accruing due on his shares, and 
for the payment of which the freehold premises of the member are mortgaged as a security, 
are a charge on the freehold, within the stat. 8 Hen, ^t c. 7. 
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More than six months previous to the 31st Jtdy 1848» 1848. 
the voter became the purchaser in fee simple of a coplam© 
cottage and garden, value 8/. per annum, formerly part b^b-tj.,^ 
of Sion Fields in the parish of Springjield^ and he 
resides in the said parish. The society advanced the 
purchase-money, ^Sh^ and the voter mortgaged the 
said cottage and garden to the society, to secure the 
payment becoming due upon his shares, namely 15^. 
per month, during the existence of the society, and by 
virtue of the said mortgage the society are entitled, 
upon failure of payment by the voter for three suc- 
cessive months of the amount due upon his shares, 
to enter upon and retain possession of the premises 
till the arrears are paid, but until such default the 
voter is to enjoy the property. The voter has never 
been a defaulter in making his payments. The voter 
is entitled to redeem the said premises from the said 
mortgage, by payment of the whole sum which the 
monthly payments upon his shares will amount to, up 
to the time when the society shall be dbsolved, without 
any other payment of principal ; but nothing is stated 
as to the period during which the society is to exist. 
The funds of the society arise out of the monthly pay- 
ments of the members, and the funds are held for the 
benefit of the members in proportion to the number of 
their shares. The present value of each share is 
37/. 155. 9£f. But there is no proof what is the whole 
amount of the funds of the society, or how much of the 
funds is invested in mortgages of the property of 
the members, or how the rest of the funds are invested, 
or what is the number of shares, or the number of the 
members of the society. 

On the part of the respondent it was contended, that 
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1848. the arrangement between the voter and the building 
Copi.A„D society is in substance and eflFect a mortgage, whereby 
i, ^* the amount advanced and the interest were secured and 

made payable by monthly instalments. On the part 
bf the appellant it was contended, that, inasmuch as 
the payments on the shares constituting the funds of 
the society are held for the benefit of the members, 
the annual value of the Voter's property is not 
diminished by the payments with which it was charged. 
It was also contended, that no interest was payable on 
the loan, and the society had no claim on the rents 
until the voter had made three successive defaults in 
his payments, and that there was, therefore, no disqua- 
lifying charge. The barrister was of opinion that the 
annual value of the voter's property, viz., 8/. per annum, 
was reduced by the charge of 155. per month below 
the amount of Ms. per annum, and he erased his name 
from the list of voters. If the Court should be of opi- 
nion that the voter had a freehold interest in the cot- 
tage and land, amounting to Ms. per annum, his name 
was to be restored, otherwise it was to remain erased 
from the list. 

Bi/les, Serjt., for the appellant. The claimant is a 
mortgagor in actual possession of the tenements, and in 
receipt of the rents and profits thereof, and as such he 
is entitled to vote under the stat. 6 Fict. c. 18. s. 74?., 
notwithstanding the mortgage. The Benefit Building 
Societies Act, 6 & 7 TVill. 4. c. 32. s. 3. enacts « that 
any such society may by the rules thereof describe the 
forms of conveyance, mortgage^ transfer, agreement, 
bond, or other instrument, which may be necessary for 
carrying the purposes of the said society into execution." 
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The case does not set out the rules of this society, but 1848. 
it appears that the claimant is obliged to pay 15 shillings CorLAiio 
per month in respect of a share and a half. The mort- bartl«ii. 
gagees have no right to enter and take the profits until 
there has been a default in payment for three months ; 
and no default has been made here. It is clear, there- 
fore, in the first place, that nobody but the mortgagor 
in possession can vote in respect of this estate. [^fVilde 
C. J. You must first shew that the estate is of the value 
of 40 shillings a year.] The stat. 8 Hen. 6. c. 7* requires 
as the qualification of county electors that they shall 
have *^ free land or tenement to the value of 40 shillings 
by the year, at the least, above all charges ; " and it is 
submitted that a mortgage-deed was not contemplated 
when the legislature spoke of *' charges" on land. 
{^Matde J. As I understand the case, the claimant has 
an estate in fee^simple defeasible on a condition sub- 
sequent ; and you say that a base fee confers a right to 
vote under the statute of Henry 6.] That is the view 
submitted to the Court [Wilde C. J. Suppose a mort* 
gage were executed, not conveying the legal estate, but 
merely charging the land as security for the payment of 
a sum of money ; the mortgagor continues in possession, 
and if, after payment of the interest, the profits of the 
land do not amount to 40 shillings, he cannot be entitled 
to vote.] Until the mortgage money becomes due there 
is no charge on the estate, and even, therefore, if this 
were a common mortgage, which is putting the case most 
unfavorably for the claimant, he would have a right to 
vote, as the revising barrister has found that the prin- 
cipal has not become due. But, secondly, it is sub- 
mitted that th'is is not a mortgage. The deed imposes 
on the land a future contingent periodical charge in the 

VOL. II. / 
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1846. nature of a rent-charg«. The revising barrister lias not 
^^^^jj shewn how long the society is to last, and it might be 
^' dissolved to-morrow. Lastly, the appellant is himself a 

member of the society, who are the mortgagees, and be 
is therefore interested both as mortgagee and mortgagor. 
The amount of his interest as mortgagee is not stated, 
but his share and a half is worth 56L ISs. 7jd., wbich 
at 5 per cent gives more than 40 shillings per annum. 

Badeleyj for the respondent. The charge here 
created is said not to be a mortgage, but the revising 
barrister finds it to be a mortgage, and that is sufficient 
The facts stated in the case shew that it is an ordinary 
mortgage with monthly payments of interest, afier 
default in payment of which for three months the mort- 
gagees may ^iter. The act under which these building 
societies are constituted, stat 6 & 7 WiU. 4. c. 52. s. 1*, 
contemplates securities in the usual form of a mortgage, 
and if this deed be not a mortgage, the society has been 
acting in contravention of the act itself, which is not to 
be presumed. Moreover, the 5th section provides that, 
after principal and interest have been paid, an indorse- 
ment to that effect on the mortgage deed by^the trustees 
of the society shall operate as a reconveyance. It is con- 
tended, further, on the other side, that this is a future 
contingent charge ; but it is submitted that it is a present 
operating charge of 15 shillings a month, or 9/. a year, 
upon property which appears to be worth 82. a year 
only. In Mosleyv.Baker {a\ a conveyance under the 
act 6 & 7 »?//. 4. c. 32., was treated by JVigram V.C. 
as a common mortgage. The stat. 6 ricL c. 18. s. 74«, 

(a) 17 Law Joum, Rep, (m. s.) Chanc 257. 
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has mad« no elteratioa in the law. The stat 7&8 1848. 
fVill. 3. c. 25. & 7«, which provides in what way mort- 
gagors and mortgagees may vote, is precbely the same 
in effect as the statute of Victoria. [ Williams J. The 
Stat. 2 Will. 4. c. 45. ^. 23. is a re-enactment of stat. 
7 & 8 Will 8. €. 25. s. 7., and the stat. 6 Vict. c. 18. s. 74. 
is an explanation of the clause in the Reform Act] That 
being so, a mortgagor in possession must still have an 
income of the value of 40 shillings per annum from his 
land, before he has a right to vote. [^WildeC J. The 
case states that the voter is entitled to redeem the pre- 
mises, by payment of the whole sum which the monihly 
payments upon his shares will amount to. It does not 
say what the whole sum is, but the land is redeemable.] 
Whatever may be the value of the premises hereafter, 
there is a charge upon them now, which reduces their 
annual value below 40 shillings, and that being so, the 
appellant is disqualified. In the Bedfordshire Case (^z), 
the Committee came to a resolution ^' that the interest 
of a mortgage (which is charged upon the estate, in 
right of which a voter voted), being established by 
evidence, so as to reduce the value of the estate to less 
than 40 shillings per annum, does invalidate the vote." 
In Rogers on Elections (b)^ it is said ^* This may fairly be 
taken to be the principle upon which cases of this 
nature are now decided : for the Middlesex Committee, 
upon the vote of John Beaumont^ resolved, < that a mort^ 
gage on a freehold shall be considered to invalidate the 
vote, if the interest paid by the voter reduces the value 
of such freehold below 40 shillings per annum.' " The 

(a) 2 Lvd, 469. (6) 3rd ed. 1S9. 

/ 2 
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1848. Middlesex Case (a), here referred to, was decided apon 
^^j^^^ the Stat. 28 Geo. 3. c. 36. s. 6. (6), which enacted^ that at 
g ^' a county election the voter must make a declaration 

*<that he really and truly has an estate of the clear 
yearly value of 40 shillings over and above the interest 
of any money secured by mortgage upon the said 
estate, and also over and above all rents and outgoings 
payable out of or in respect of the said estate, other 
than parliamentary, public, or parochial taxes, and that 
he is in the actual possession of the rents or profits of 
the said estate for his own use." {Matde J. Was the 
Stat. 7 & 8 Will. 3. c. 25. cited to the Committee in that 
case?] It was. IfVilde C. J. Is there any reported 
case in which this question was distincdy raised 7] In 
Wetherellv. Hall(c)f which involved the sufficiency of a 
qualification for killing game, it appeared that, after 
deducting the interest reserved on a mortgage, the de- 
fendant had not 100/. per annum to his own use. Judg- 
ment was given against the defendant on this point, and 
BuUer J. said the only question was, whether *' clear of 
all charges " meant clear value to the person in posses- 
sion ; and he expressed himself strongly in the affir- 
mative. It is said that the mortgagor is a member of 
the society to whom the premises are mortgaged ; but 
the case does not state that he is ever to receive any 
thing from the society; he is only a member for the 
purpose of paying. 

Byles^ Seijt., replied. 

(a) 2 Peck. lOS. 

(6) Repealed J^y Stat 29 Geo. 3. c. 18. 

(c) Heywood on County Ekdions, p. 145., S. C. Cold. 290. 
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Wilde C. J. It seems to me that the revising bar- 1848. 
rister has come to a right conclusion upon the facts CorLAMD 
found in the case. Our attention has been directed to Baetlitt. 
circumstances which may hereafter arise to affect the 
position of the appellant, but they are not material ^o 
a proper determination of the point under review. The 
question is, whether the claimant was entitled to a vote 
when he presented himself before the revising barrister, 
and to make out that right it was necessary for him to 
shew that he had been in possession of a freehold of 
40 shillings annual value for six calendar months 
previous to the last day of Jidy^ 1848. Now, during 
that period he had paid 15 shillings a month in 
respect of what is called a mortgage on his property, 
thereby reducing the annual value below 40 shillings. 
It is said that this is not an ordinary mortgage. No 
doubt there may be different descriptions of mortgages, 
but when in an act of parliament the legislature uses 
the term *^ mortgage," which is popularly applied to a 
security of a particular character, I think the term must 
betaken to have been employed in its popular sense. 
It appears also, from Mosley v. Baker {a\ that the 
Court of Chancery treated a security of this nature, 
made under the authority of the same act of Parlia- 
-ment, 6 & 7 WiU* 4. c. 32., as an ordinary mortgage, 
and decreed that a party wishing to redeem must first 
have an account taken in the usual way. The question 
then arises, is interest on a mortgage a ** charge " on 
an estate, within the meaning of the stat. 8 Hen. 6. 
c. 7.? It appears for a very considerable period to 
have been so understood. The object of that statute 

(a) 17 Law Journal Rep. (m. s.) Chanc, 257. 
/ 3 
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184S. was to ascertain that the person intrusted with the right 
of voting held a certain position in society, and it was 
supposed that the best guarantee for that was the pos- 
session of a clear pecuniary interest of a certain amount 
arising from a certain estate in land. If the owner 
of an estate receives 20 shillings with one hand^ and 
pays 80 shillings with the other, what has be left? 
The Stat 28 Geo. 8. c. SQ. did not profess to alter the 
existing Uw, but to carry it into effect, and with that 
object in view it required that the voter at a county 
election should make a declaration, which contains a 
definition of the word ^^ charges " in the stat. 8 Hen. 6* 
c. 7. It made him declare that he had an estate of the 
clear yearly value of 40 shillings, over and above the 
interest of any money secured by mortgage on the 
estate. After that it must be considered that the legis- 
lature was perfectly well aware of the amount of pe^ 
cuniary interest necessary to constitute a qualification* 
Before the passing of the Reform Act a freeholder had 
no right to vote for the county unless he possessed an 
estate of 40 shillings a year beyond all charges, and the 
statute of Geo^ 8. shews what those charges are. The 
Reform Act has made no alteration in this respect. 
But then it is said that the stat. 6 Vict. c. 18. s. 74. em- 
powers, in terms, the mortgagor in possession to vote, 
notwithstanding the mortgage. The act, however, did 
not intend to give the mortgagor a different interest in 
his estate from that which he really had, but merely to 
guard against any technical difficulty about the quality 
of his estate. The quantity of his interest remains as 
before. Looking at the spirit of the laiw, which requires 
that a party entitled to vote as a freeholder shall have 
an interest in his estate to the amount of 40 shillings 
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annually, I think that the claimant, having* executed a IS4S. 
mortgage security which reduces his interest below that coflakd 
amount — being, indeed, an annual charge exceeding 
the annual value of his estate — was not qualified to be 
placed on the register. The decision, therefore, inust 
be affirmed. 

CoLTMAN J. I am of the same opinion. It was not 
intended by the statute of Victoria to alter the quantum 
of value necessary to confer on the freeholder a right to 
vote. 

Maule J. The Stat. 2 fViU. 4. c. 45. s. 23. and stat. 
6 Vict, c, 18. 5. 74.> which say that a mortgagor in pos- 
session shall vote, and not the mortgagee, merely do so 
for the purpose of determining, when two persons have 
an estate in the same land — the one equitable, the 
other legal — which of these two shall vote in respect of 
it They do not touch the question of value at all. 
The pecuniary interest of a freehold voter must be by 
Stat. 8 Hen, 6. c. 7. 40 shillings by the year above all 
"charges;" and the meaning of the word "charges" 
is explained by the declaration which a voter was re- 
quired to make by stat. 28 Geo. S. c. 36. & 6. It is said 
that the amount of the appellant's interest ^ mortgagee 
is not stated in the case, and if this were material, the 
case might be sent back to be re-stated; but my brother 
ByleSj knowing how matters stapd, prudently declines 
such a reference to the revising barrister. I think, 
therefore, that the payment of 9/. a year by the claimant 
in respect of the mortgage must be deducted from the 
annual value of his freehold, and consequently the deci- 
sion of the revising barrister was right. 

74 
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1848. 



Copland 

V. 

Baetlbtt. 



Williams J. I am of the same opinion. I have 
some difficulty in discovering on what ground the stat. 
28 Geo, S. c. 96. included interest on a mortgage among 
the "charges" intended by the statute of Hen. 6.; but 
as the legislature has declared that this is a charge 
within the meaning of that statute, it is clear that we 
must hold the sum paid by the claimant to the building 
society to be a charge on his estate, which reduces it 
below the annual value of 4*0 shillings. 

Decision affirmed. 



Nowmher 16. 

A freeman who 
has been ex- 
cused from the 
payment of the 
poor-rate, on 
account of 
poverty, under 
the Stat. 54 6. S. 
c. 170. <. 11. is 
not thereby dis- 
qualified as 
having received 
parochial relief 
or alms, within 
the meaning of 
the S6th section 
of the Reform 
Act 



Mashiter, Appellant, and The Town-Clerk of 
Lancaster, Eespondent. 

A T a court held before the revising barrister for the 
borough of Lancaster ^ Thoma$ Bulficid was duly 
objected to, as not being entitled to have his name 
retained on the list of freemen entitled to vote in the 
election of members of parliament for the borough. 
The barrister retained his name upon the list, subject 
to the opinion of the Court of Common Pleas upon a 
case, from which it appeared that Bulfield was the 
occupier of a house situate within the borough, and was 
duly rated to the poor in respect thereof, by a rate 
made in September 18479 in the sum of 125. This rate 
was never paid, and on the 21st of March 1848, Bui* 
fields by consent of the overseers, was duly excused 
by two justices from the payment of the rate, on 
account of his poverty. It was argued that Bulfield 
was not entitled to be registered, because he had, 
within the meaning of the 2 Will 4. c, 45. 5. 86., within 
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twelve calendar months next previous to the 31st of 1848. 

Jtdy 184?8, received parochial relief or other alms, ""mashitbr 
which by the law of parliament disqualified him from ^^ 

votinfiT. And the question reserved for the court was, Town clerk of 

^ ^ Lancastik. 

whether or not this was a good objection. 

A number of cases in which the same question arose 
were consolidated with BuLfieWs. 

ByleSf Serjt., for the appellant. The question is, 
whether the release of a party from the payment of 
rates, under the provisions of the stat. 54f Geo. 3. c. 170. 
s. 1 1., amounts to the receipt of parochial relief, within 
the meaning of the 36th section of the Reform Act. 
It is submitted that when a person is rated to the relief 
of the poor he becomes indebted to the parish in the 
amount of the rate, and the excuse from payment, on 
account of poverty, operates as a release of the debt. 
To that extent, therefore, he receives relief from the 
parish, for the voter in this case was just in the same 
position when he was excused from the payment of 
12 shillings, as if he had paid the money to the parish 
officers, and had received it back again from them. It 
is true that no action will lie to recover a poor's-rate, 
because the stat. 43 Eliz. c. 2. 5. 11. provides another 
and a more speedy remedy; but the liability to pay 
rates does not the less constitute a debt. In Stevens v. 
Evans (a)y a question was raised whether, after the 
death of a person rated, goods in the hands of an 
administrator were liable for the rate. The point was 
not decided by the judgment of the Court, which pro- 
ceeded upon other grounds, but Wilmot J. said (i), 

(a) 2 Burr. 1152. (6) Id. 1157. 
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1848. *^ 1 hsve not the least doubt but that the representative 
Ma*hit«r~ ought to have been convened before the justices, and 
^•jjg asked, * What? he had to say why he should not pay 

Town Clerk of ^jj^ ,.^jg assessed upon Vesey^ his intestate ? ' * * * 
Though it may be a charge upon the person (as has 
beea objected), yet it is a charge upon him in respect 
of the thing occupied ; and though he be called an 
offender, if he refuse to pay it, yet he can be no other- 
wise considered as an offender, than every other debtor 
who refuses or n^lects to pay bis debtsJ* Being ex- 
cused from the payment of rates is therefore within the 
spirit of the stat. 2 Will. 4. c. 45. $• SS. It is laid down in 
Rogers on Elections (a) that the receipt of alms is only 
evidence of inability, and may be rebutted by circum- 
stances, and that the franchise is considered as sus- 
pended, but not annihilated. It is only necessary to 
contend on the part of the appellant that the franchise 
is suspended pro hdc vice. There are no authorities 
directly in point, but the nearest are those in which the 
parish apothecary has attended the voter, or a member 
of his family, at the request of the voter himself; The 
Colchester Case, {b) According to the law of Pariia- 
ment at the time of the passing of the Reform Act, 
such persons would have been disqualified from voting, 
and the 36th section of the act expressly refers to the 
law of Parliament concerning such matters, and pro- 
vides that it shall still continue in force. It is submitted, 
therefore, that the decision of the revising barrister was 
wrong. 

KinglakCi Serjt., for the respondent Although the 
disqualification by receipt of parochial relief is as old 

(a) 3rd ed. p. 95. (6) 1 Peck. 508. ' 
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as the franchise itself, no attempt has been made before 1848. 
today to include within it a case like the present. MABwoKaT 
The argument for the appellant is, that inabilitj to 2: 

contribute towards the parochial funds is equivalent '^?,^^ ^^^^ ®' 
to the receipt of relief from them. It will not be con- 
tended, however, on the other side, that a freeman, 
rated to the relief of the poor, would be disqualified 
by reason of his non-payment of the rate, as would be 
the case with a lOZ. occupier under the 27th section 
of the Reform Act. Rating, and payment of rates, 
constitute no part of a freeman's qualification. He 
would not, therefore, have been disqualified by mere 
non-payment before the passing of the statute 54. Geo. 3. 
c. 170. But, since that act passed, a freeman is placed 
in a still better situation, since the 11th section em- 
powers two justices of the peace, on the application of 
any person rated^ and proof of his inability to pay the 
rate, with the consent of the parish officers, to order 
him to be excused, and to strike out his name from 
the rate. A party so excused is therefore in the 
same position as if he had not been rated at all. In 
the Ccichester case {a) it was expressly decided that a 
rated person excused from the payment of rates on 
bis own application was not disqualified as having re- 
ceived parochial relief. ^Matde J. I have no doubt 
that, as far as the words of the 36th section of the 
Reform Act go, a party no more receives parochial 
relief because he does not pay the rate, than I receive 
relief from a beggar because I do not give him money 
when he asks for alms.] If the voter had appealed to 
the court of Quarter Sessions, and his name had in 

(«) 1 Peck. 507. 
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1848. conseqaence been strock oat of the rate^ he woald^ in 

^^j^ggigm" a certain sense, have received relief, bat that is not the 

^ parochial relief contemplated by the stat. 2 Will. 4. 

TawnCkAcl c.^5. S.S6. 
LukUCAwmu 

Byles, SerjLf in reply. It is not contended that a 
freeman would have been disqualified, before the pass- 
ing of the Stat. 54 Geo. 3. c. 170., by the mere non- 
payment of the rate, because the debt to the parish 
would have continued ; whereas now the excuse operates 
as a release of the debt. [Maule J. Does the party 
excused thereby make out a case of pauperism ?] He 
alleges his inability, through poverty, to pay the rate. 
iMaule J. That may be ; and yet he might be unable 
to shew that he is entitled to receive relief from the 
parish, as a poor, lame, impotent, old, or blind person, 
not able to work, within the stat. 43 Eitz. r.2. s. 1. 
For any thing that appears, he might be a person to 
whom the parish officers might be bound to refuse 
relief.] It has been contended on the part of the re- 
spondent that the party, when excused, is placed in the 
same position as if he bad never been rated ; but that 
is not so, for a distress warrant might have legally 
issued against him before the excuse, and the sub- 
sequent excuse would not make the warrant illegal. 

CoLTMAN J. {a) It appears to me that primd fade 
the claimant is entitled to his vote, unless something be 
shewn from the facts of the case which amount to a 
disqualification. The burden of proving the disability, 
therefore, lies on the party objecting to the vote. It is 

(a) WMe C. J. was absent 
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contended that the claimant was disqualified by reason 1848. 
of his having received parochial relief or alms. The mashiter 
words of the act are not to be strained against the y* 

franchise beyond the necessity of the case, and it ap- Town Clerk of 

Lancastek. 

pears to me that there is a very substantial difference 
between receiving relief from other persons, an(| giving 
them the means of relieving others. 

Maule J. I suggested the reason for my opinion 
in the course of the argument, in order that it might 
receive an answer, and I am sure that if any answer to 
it could have been given, I should have received it 
from my brother Byles. 

Williams J. I am of opinion that there is a clear 
difference between giving and receiving relief. 

Decision affirmed, with costs. 



Points, Appellant, and Attwood, Eespondent. November n. 

THIS was an appeal from the decision of the revisinsr ^^ assistant 
° overseer ap- 

barrister for the borough of Harwich^ by whom pointed in ge- 
the foilowmg case was stated : — under stat. 

At the Court of revision, held on the 28th September !» an overseer ' 
1848, WiUiam Points objected to the name of John ^^akeVut 
Attwood being retained upon the list of persons entitled ^J^ntitilS'to 
to vote in the election of members for the borough of ^®*®» P"!*!Jf"' 

o to Stat. 6 Vict* 

c. 18. «. 13. ;. 
and service of 
a notice of objection upon him is sufficient, although he has not actually interfered in 
making out the list. 

Service of a notice of objection upon the overseers is not invalidated by the bare fact of 
leaving the notice at an overseer*s place of ab€)de at 20 minutes past 1 1 at night on the 25th 

Ot AligUBt, 
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1848. Harwich^ in respect of property occupied within the 
p^^ parish of Davercourt. The notice of otqection required 
to be given to the party objected to was doly given to 
John Attwood. The question in this case was, whether 
the notice of objection required to be given to the over- 
seers of the parish who shall have made out the list in 
which the name of the person objected to shall have 
been inserted, was duly given (6 & 7 VicL c. 18. 5S. 17. 
& 101.). Richard Meadam and John Sparrow were the 
regularly appointed overseers of the poor ibr the parish 
of Daoercourij for the year 184^8. About two years 
ago, George Cooper was appointed by the parishioners 
assistant overseer, and has since continued to act in 
that capacity, assisting, acting for, and in fact discharg- 
ing all the ordinary duties of the overseers Cooper's 
appointment has not been confirmed or sanctioned by 
the Poor Law Commissioners. Meadaaos and Sparrow 
together made out and signed the list of voters, and the 
list of persons objected to respectively, as the overseers 
of the parish. Cooper took no part in making out, and 
did not sign either of the lists. The notice of objection 
required to be given to the overseers of the parbh who 
shall have made out the list in which the name of the 
person objected to is inserted, was left at the place of 
abode oi George Cooper^ at twenty minutes past eleven 
o'clock at night, on the 25th day of August. The over- 
seers inserted the name of J. Attwood in the list of per- 
sons objected to. 

On behalf of J. Attaood it was objected, that notice 
of the objection had not been duly given to the over- 
seers. For the objector it was contended, that Cooper^ 
by his appointment as assistant overseer and discharge 
of the duties of the overseer, was an overseer of the 
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parish for the purpose ia question, hy virtue of the 184>8. 
101st section of the act 6 & 7 Vici. c. 18.; and that the ~ 

irOINTS 

notice might be given to an overseer, or any person ▼' 

Attwood. 

whose duty it m^ht be as overseer to act upon the 
notice, and that in fact it was adopted and acted upon 
by the insertion of Atiwood's name by the ovei*seers in 
the list of persons objected to. The barrister decided 
that, in this case, notice of the objection had not been 
duly given to the overseers; and, consequendy, the 
name oft/. Attwood was retained in the list of voters. 

An appeal from Thomas Fuller was consolidated with 
the principal case. 

Kinglakef Serjt., for the appellant {November 13th.) 
Due notice of objection was given to the overseers. 
The 17th section of the stat. 6 Fict. c. 18« enacts that 
every person objecting shall, on or before the 25th of 
August, give or cause to be given a notice of objection 
to the overseers who shall have made out the list in 
which the name of the person objected to shall have 
been inserted. It is admitted by the case thai Cooper, 
upon whom the notice was served, did not make out or 
sign the list, but the 101st section of the same act 
provides that the word << overseers " shall extend to 
and mean all persons who by virtue of any office or 
appointment shall execute the duties of overseers of the 
poor, by whatever name or title such persons may be 
called, and in whatsoever manner they may be ap- 
pointed. This description is sufficiently large to in- 
clude an assistant overseer. No distinction is made by 
the 10 1st section between a churchwarden and an as- 
sistant overseer; and it has been already decided in 



Arrwoon. 
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1848. BeeriUn v. Hockin{a\ that service of a similar notice 
p^^j,^ upon a churchwarden who had not signed the list was 
a good service upon all the overseers. [^Matde J. The 
17th section does not require that the notice shall be 
delivered to the overseers who have signed^ but to 
those who have made out the list] In the case just 
referred to, Wilde C. J. says {b\ *< It seems to me that 
< the overseers who made out the list ' are the over- 
seers of the particular parish or township to which the 
notice so sent may relate, and that these words do not 
mean the particular overseers by whose aid, or by 
whose interposition the list may have been framed." 
The slat. 59 G. 3. c. 12. s. 7. empowers the inhabitants 
of a parish in vestry assembled to nominate any person 
to be an assistant overseer of the parish ; and authorizes 
two justices of the peace to appoint the person so nomi- 
nated to be such overseer, who is thereby empowered 
to execute all such of the duties of the office of over- 
seer of the poor as shall in the warrant for his appoint- 
ment be expressed, in like manner and as fully to all 
intents and purposes, as the same may be executed by 
any ordinary overseer of the poor. The case finds that 
Cooper was appointed assistant overseer two years ago, 
and that he has since continued to discharge all the 
ordinary duties of the overseers of the parish. It does 
not appear that the warrant of appointment specifies 
any particular duties ; it is, therefore, a general appoint- 
ment, and his duties are in all respects, the same as 
those of an ordinary overseer; Skingley v. Surridge. {c) 



(a) Ant^, Vol. I. p. 526. (6) Id, p. 534. 

(c) 11 If. jr W,SOS, 
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Bifles Serjt. for the respondent The notice of ob- 
jection was served on the wrong person, and in an 
improper manner. First, with regard to the person on 
whom the notice was served, the 17th section of the 
Registration Act requires that it shall be given to the 
overseers who have made out the list. Beerden v. 
Hockin (a) is no authority for the appellant, as it did 
not appear in that case that the churchwarden upon 
whom the notice of objection was served did not assist 
in making out the list, though he neglected to sign it. 
Here^ however, the case expressly states that Cooper 
did not make out the list. The interpretation clause 
(s. 101) of the act does not apply. The section pro- 
vides that the word aoerseers shall extend to all persons 
who by virtue of any appointment shall execute the 
duties of overseers, which must mean by virtue of any 
l^al appointment. But by the stat. 59 G. 3. c. 12. 5. 7. 
the nomination only of the assistant overseer is vested 
in the parishioners ; he can only be appointed by two 
justices of the peace, and the case finds that he was 
appointed by the parishioners, which was no appointment 
at all. Again, as the alleged appointment is stated to 
have been made about two years ago, it must have been 
subsequently to the passing of the act 7 & 8 Vict, c. 101., 
the 61st section of which enacts that every assistant 
overseer hereafter to be appointed, in pursuance of the 
59 G. S. c. 12. shall be subject to the orders of the 
Poor Law Commissioners, and the said Commissioners 
shall have the same powers with respect to all assistant 
overseers as are given to them by the 2 & 3 Vict. c. 84*. 
Sw 2. and 4 & 5 WilL 4. c. 76. & 46. with respect to paid 
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IS^S. officers. It is provided by the last-mentioned statute 
p^^^^ that paid officers are to be elected under^ and their 
duties defined by$ an order under the hands and seals 
of the Poor Law Commissioners. There has been no 
isuch order or confirmation in the present case. Cooper^ 
therefore, was not appointed an assistant overseer within 
the meaning of the stat 59 Geo. S. c. 13. and stat. 7 & 
8 Vict. c. 101.9 and consequently he is not an overseer 
in the sense contemplated by the stat 6 Vict. c. 18. 
5. 101. Secondly, the service was insufficient on ao 
count of the lateness of the hour at which the notice 
was left at Cooper*s place of abode. The revising bar- 
rister has decided that that notice of objection was not 
duly given to the overseers, and it was held in Watson 
V. Pitt (a), that the sufficiency of the service of a notice 
of objection is a question of fact for the revising bar* 
rister, with whose decision the Court will not inter- 
fere. Maule J. said in that case (6), <*I think that 
the sufficiency of the service was a question of fact, 
and that we have no right to review the barrister's 
decision upon it." ^Maule J. I think it nwty be fairly 
presumed from the statement in this case that the door 
was opened, and that the notice was left with some- 
body in Cooper'a house. It is not to be understood^ aa 
a general proposition, that questions of fact are, in all 
cases, questions of fact for the decision of the revising 
barrister. A notice might be delivered, at 12 o'clock 
at night, to the wife of the party for whom it w^ 
intended, and that would be enough. On the other 
hand, a letter may be put inside a door in such a 
manner that there is no reasonable probability of its 

(a) Ana, p. 73. (6) P. 78. 
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reaching, in due course, the party to whom it is ad- 1848. 
dressed. It might be put under the door-mat.] PointT^ 



Kinglake Serjt. replied. The second point mooted 
by the respondent was not raised before the revising 
barrister, and was not intended to be argued before 
the Court. .The case finds, following the words of the 
lOIst section of the Registration Act, that the notice 
of objection was left at Cooper^s place of abode, and 
the time of the service is immaterial. 

Cur. adv. vult. 

The judgment of the Court was now delivered by 

CoLTMAN J. In this appeal, which was heard before 
my brothers Maide^ Williams^ and myself, in the ab- 
sence of the Chief Justice, the question was, whether a 
notice of objection to the name of one John Attwood 
being retained on the list of voters for the borough of 
Harwich^ had been duly served pursuant to the statute 
6 Vict. c. 18. s. 17. The notice had been left at 
the place of abode of George Cooper ^ at twenty minutes 
past 11 o'clock at night on the 25th of Atigtist. The 
case stated for our opinion finds that George Cooper had 
been appointed by the parishioners assistant overseer 
about two years before, and had ever since continued 
to act in that capacity, discharging all the ordinary 
duties of the overseers. The case further finds that 
Cooper^s appointment had not been confirmed or sanc- 
tioned by the Poor Law Commissioners. It does not, 
however, appear to us to be essential to the validity of 
an appointment of an assistant overseer, under the 
59 G. 3. c. 12. s. 7.) that such appointment should be 
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1848. confirmed by the Poor Law Commissioners. That 
p^,^^ statute has not been repealed; and appointments may 
still be made under it, except in parishes from which 
the power is taken away or restrained by some order of 
the Commissioners ; and the making of such appoint- 
ment is expressly recognized in the statute 7 & 8 Vict, 
c.lO\. 5.61. We think, therefore, that on the facts 
stated in this case, it must be understood that George 
Cooper had been appointed pursuant to the statute 
59 G. 3. c. 12.; and, as there is no limitation of the 
duties which he is to perform, but the appointment is 
general in its terms, he must be taken to have been ap- 
pointed to perform all the duties of an overseer : for 
which the case of Skingley y. Surridge{a) is an authority. 
Now, such an officer, as was stated by Lord Dehman^ 
in delivering the judgment of the Court in the Queen v. 
Watts (5), <^ is not the servant of the churchwardens 
and overseers, but of the vestry, from whom he directly 
receives his authority.'' The acts done by him are not, 
therefore, to be considered as done by him as the agent 
of the other overseers, but as done by virtue of his own 
authority derived from the appointment of the vestry. 
By the '^ISth section of the 6 Vict. c. I8.9 the over- 
seers of every parish are required to make out a sche- 
dule of persons entitled to vote, and they are to sign 
the list and publish copies; and the question arises, 
who are the persons meant by the word ** overseers ** 
in that secdon? Now, by the interpretation clause, 
section 101, of the 6 Vict. c. 18., the word *' over- 
seers " shall extend to and mean << all persons, who by 
virtue of any office or appointment shall execute the 

(a) 11 M, §• r. 503. (6) 1 A, ^ E, 461. 
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duties of overseers of the poor." An assistant overseer, 1849. 
therefore, if appointed to perform all the duties of an p^iii^ 
overseer, is one of the persons who are to perform the 
duty of making out the list of voters ; and in this case 
it was, we think, within the line of Coopet^s duty to 
make out the list. It was held by this Court, in the case 
of BeerUen y. Hocken{a)f that it was sufficient to serve 
the notice of objection under the 17th section on any 
one of the overseers, whose duty it was to make out the 
list, although the overseer had not signed the list. 
We think, therefore, that as Cooper was one of the par- 
ties, directed by the act to make out the list, the fact of 
his not having actually interfered in making it out is 
immaterial. The list, when made out, must be consi- 
dered as having been made out by all those directed by 
the act to make it; and a service on any one of them is 
a service on a proper party. It was not insisted before 
us, that the lateness of the hour at which the service 
was made, affected its validity, supposing there was no 
other objection to it ; nor do we consider that any valid 
objection to the service could be raised on that ground, 
for tlie act, in section 101, has pointed out what shall 
be deemed a good service, viz. ^< that it shall be suffi- 
cient if the notice has been left at the place of abode of 
any of the overseers," so that, if the person served 
answered, as we hold he does, the description of the 
overseer, the service is such as the statute requires. 

Decision reversed. 

(a) Ania, Voll. p. 52(J. 
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By sect. 35 and AT a Court held on the SOth Octcber, 18479 before 

schedule (O) J^ -r** .,. ^^ . » -r-i i 

39. of the (jeorge James Philip Smith ll»sq., the revising 

the^^orough of barrister for the borough of Bemdley^ William Green 

Bewdtey in- 
cludes the 

parish of Bibbesford, part of which parish, called the Far Forest, is so detached from the 
main body thereof, that, by reason of including it, the boundary of the borough established 
by that act would not be continuous. The Far Forest was part of the borough of Bewdley 
before the passing of the Boundary Act ; and, before that act passed, the right to elect 
members for the borough belonged to the bailiff, the capital burgesses, who were obSged to 
reside within the horoughf and the common, burgesses, who were appointed by the capital 
burgesses. 

Held, per Wilde C. J. and Maule J., that the Far Forest being part of the old borough 
of Bewdley, within which the capital burgesses might have resided, was part of such borough 
for the purpose of the election of members of parliament, and therefore came within the 
saying words of the S7th section of the Boundary Act : 

Per CresswellJ, and fFUliamsJ., contri, that the proviso was intended to preserve ex-i 
isting personal rights of voting, reserved by the S3rd section of the Reform Act, and 
consequently that the Far Forest did not form part of the present borough of Bewdley, 



XIL VICTORIA. 127 

claimed to have his name inserted in the list of persons 1849. 
ttititled to vote in the election of a member to serve in Palkxr 
parliament for the said borough in respect of a house Aluk. 
and land in Far Forest. 

The facts of the case were as follows : — 
The house and land, in respect of which William 
Green claimed to have his name inserted in the list of 
persons entided to vote in the election of a membev 
to serve in parliament for the said borough, ard 
iHtuated in a part of the parish oi Ribbesjbrd^ called the 
Far Forest. The Far Forest is, and i before the pass- 
ing of the statute next mentioned always was, a part 
pf the borough of Bewdlet/^ but is so detached from 
the borough that, by reason of including it, the 
boundary of the said borough, established by 2 & 
3 Will. 4. c. 64., would not be continuous. By sec- 
tion 7 of Stat. 2 & 3 Will. 4. c. 45. it is enacted <* that 
every borough which returns a member or members to 
serve in parliament shall, for the purposes of this act, 
include the place or places respectively which shall be 
comprehended within the boundaries of every such bo- 
rough, as such boundaries shall be settled and described 
by an act to be passed in this present parliament, which 
act, when passed, shall be deemed and taken to be part 
of this act as fully and effectually as if the same were 
incorporated herewith." By stat. 2 & 3 Will. 4. c. 64. 
s. 35. and schedule (O) 39. to that act, the borough of 
Bewdley includes the parish of Ribbesford, and the se- 
veral hamlets mentioned in the said schedule. By sec- 
tion 37 it is enacted ^< that, notwithstanding the gene- 
rality of any description contained in schedule (O), no 
borough, the contents whereof are specified in such 
schedule, shall include any part of any parish which 
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1649. is detached from the main body of sach parish, if, by 
fj^jMEt, reason of including such detached part, the houndary 
hereby eslablished qfstich borough would not he coniimums^ 
unless such detached part shall, before the passing of 
thb act, have formed part of such borough,/!ir the pur" 
pose of the election of members of parliament,^ 

By section 33 of 2 & 3 Will. 4. c. 45., after enacting 
that no person shall be entitled to vote in the election 
for any borough, except in respect of some right con- 
ferred by that act, or as a burgess or freeman, it is 
provided <' that every person then having a right to 
vote in such election in virtue of any other qualification 
than as a burgess or freeman, &c. shall retain such right 
of voting so long as he shall be qualified as an elector, 
according to the usages and customs of such borough, 
or any law then in force, and shall be entided to be 
registered'' &c., upon and under certain conditions and 
restrictions therein specified. 

Jarnes I., by a charter granted in the third year of 
his reign, reciting (among other things) '< that the bur- 
gesses and inhabitants of the borough o( Bewdley^ in 
the county of Worcester j had used and enjoyed divers 
privileges, franchises, immunities, fairs, markets and 
pre-eminences, by divers charters to them theretofore 
made, granted, and confirmed by the name of * The 
Burgesses of the town of BeoodUy and precincts of the 
same,' and by the name of < Burgesses and Inhabitants 
of Bemdleyj and by the name of ' The Bailifl^ Bur- 
gesses and Inhabitants of the Town or Borough of 
Bemdley^* and that doubts, defects, and inconveniences 
had appeared in the said charters," did constitute and 
declare (among other things) that the burgesses and 
inhabitants of the town of Bewdley^ and the bailif!^ 
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burgesses and inhabitants of the town or borough of 1849. 
Bewdlei/f by whatsoever name or names they had been p^j.^^^^ 
theretofore incorporated or not incorporated, and their 
successors, should be for ever thereafter one body cor- 
porate and politic, by the name of '' The Bailiff and 
Burgesses of the Borough of Bewdlet/, in the county of 
Worcester/* and that by the same name they might 
have perpetual succession, and that they might also 
have a common seal. The charter further declared 
that the said borough and the compass, circuit, limits, 
and precincts thereof and jurisdiction of the same 
should extend to the same boundaries and limits as the 
same had been used to extend unto, and that it should 
be lawful for the bailiff and burgesses of the said 
borough to make perambulations for the true and 
better knowing of the same. It further declared, that 
there should be elected and appointed within the said 
borough, out of the rest of the burgesses of the said 
borough, one of the best and most discreet of the bur- 
gesses, who should be named the bailiff of the said 
borough, and should be elected in the manner and 
form thereinafter specified. And that there should be 
from time to time thereafter within the said borough 
twelve burgesses residing, dwelling, and inhabiting 
within the said borough, elected and chosen out of 
the rest of the burgesses in the manner and form there- 
inafter declared, who should be called capital bur- 
gesses of the said borough, which said bailiff and 
twelve capital burgesses of the said borough, or the 
major part of them (of which the bailiff for the time 
being to be one) from time to time for ever thereafter 
should have power to elect and appoint such and so 
many other men inhabitants or not inhabitants of the 
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1849. borough aforesaid, who had not been retabed with, or 
P^u,^ servants to any nobleman or gentleman, to be there- 
after burgesses of the said borough, as to them the 
said baili£P and twelve capital burgesses should seem 
fit and convenient, every one of which burgesses, 
capital burgesses, or inhabitants of the said borough 
who thereafter should serve with or be retained by 
any nobleman or gentleman was to be immediately and 
ipso facto removed, and^ lose his office of burgess of 
the said borough, and his liberty of using any art or 
mystery within the said borough. And it was ordained 
that the capital burgesses of the said borough from 
time to time should be aiders or assisters to the bailiff 
of the said borough for the time being, in all matters, 
causes, and things touching or concerning the said 
borough ; and it granted to the bailiff and burgesses 
of the said borough, and to their successors, that the 
bailiff and twelve capital burgesses for the time being, 
and their successors, or the major part of them (of 
which the bailiff for the time being to be one) being 
assembled in the Guildhall of the said borough, or 
any other convenient place within the said borough, 
should have full power and authority to make and esta- 
blish rights, ordinances, laws, statutes, and constitutions, 
which to them, or the major part of them,' should appear 
good, useful, and necessary for the good rule and govern- 
ment of the bailiff and burgesses of the said borough. 
And the charter named and constituted twelve persons, 
inhabitants of the said borough, to be the twelve first 
and modern capital burgesses of the said borough, and 
to continue in the office of capital burgesses so long as 
they should live and continue within the said borough. 
It then named the first bailiff of the said borough,, and 
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further granted to the said bailiiF and burgesses for the 1849. 

time being, or the major part of them, from time to time Z ' 

for ever thereafter, to have power yearly in the month of ^* 

Allbm. 
September to assemble and elect one of the burgesses of 

the said borough to the office of bailiff of the said borough 
for one entire year then next ensuing. And it declared 
that when any one or more of the capital burgesses 
should die, or dwell out of the said borough, or should 
be removed from office, it should be lawful for the 
bailiff and the rest of the capital burgesses, or the major 
part of them, to elect another or others of the bur- 
gesses inhabiting within the said borough, within fifteen 
days next afler such death or removal, into the said 
office or offices of capital burgess or burgesses, in the 
place or places of the capital burgess or burgesses that 
should happen to be dead, or absent, or removed. The 
charter also ordained and granted that for ever there- 
after at every parliament to be held within the kingdom 
of England there should be one burgess serve in par- 
liament for the said borough, and that the said bailiff 
and burgesses of the said borough, and their successors, 
upon every writ to be to them directed for the election ^ 

of a burgess to serve in parliament, should have power, 
licence, and authority of electing and naming one dis« 
creet and honest man, being a burgess of the said 
borough, to be the burgess in parliament for the said 
borough, and the said burgess so elected and named as 
aforesaid, at the costs and charges of the bailiff and 
burgesses of the said borough, and their successors for 
the time being, should send to parliament whensoever 
the same should be held, in manner and form as in 
other boroughs or towns corporate is used and accus- 
tomed ; which parliamentary burgess so elected and 
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1849. named as aforesaid, was required to continue at par* 
Palmkb, liamcnt at the costs and charges of the bailiff and bur- 
gesses of the said borough, during the time which such 
parliament should be held, in manner and form as 
other burgesses in parliament for any other borough or 
town corporate whatsover have used to do or been 
accustomed to have done; which burgess in such par- 
liament was to have his vdce as well in the affirmative 
as in the negative, and might do and execute all such 
things as any other parliamentary burgess for any other 
borough or town corporate whatsoever could do and 
execute by any reason or means whatsoever. 

Queen AfmCf by a charter granted to the bailiff and 
burgesses of the borough of Bewdley in the seventh 
year of her reign, after reciting (Among other things) 
that one only of the capital burgesses mentioned in the 
letters patent of James I., or that afterwards was duly 
elected by virtue of the same, then remained and was 
surviving, so that there was wanting a sufficient number 
of capital burgesses to put in execution the necessary 
powers granted by the said letters patent, by reason 
whereof many differences and doubts had arisen and 
were likely to arise between the bailiff and burgesses 
of the said borough concerning the election of a bailiff 
and other officers of the said borough, to the great ex- 
pense and impoverishment of the burgesses of the said 
borough, and to the public prejudice and grievance, 
confirmed the charter of King James J. 

The two charters were to be considered as forming 
part of the case. 

The revising barrister decided that the part of the 
parish of Ribbcsford so detaclied from the borough as 
aforesaid had not, before the passing of the stat. 2 & 
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9 Will. 4. c. 64*9 formed part of the borough of Beuodley 1849. 

for the purpose of the election of a member of parlia- ~ 

ment for the said borough^ and he therefore disallowed ▼• 

Alum. 
the claim of William Greeny as well as the claims of 

fifteen other persons, whose appeals against his decision 

were consolidated with that of Green. 

The case was argued in Hilary term, 1848 {January 

27th) by Whateley for the appellant, and W. J. AleX" 

ander for the respondent ; but the arguments are omitted, 

being fully noticed in the judgment of the Court 

Ctir. adv. vull. 

There being a difference of opinion, their lordships 
now delivered their judgments seriatim. 

Williams J. This is an appeal from the decision 
of the revising barrister for the borough of Bewdley. 
He decided that a certain part of the parish of Ribbes^ 
fordy called the Far Forest^ and detached from the 
borough, so that by including it the boundary would 
not be continuous, had not before the passing of the 
Stat. 2 & S Will. 4. c. 64., formed part of the borough 
for the purpose of the election of a member of parlia- 
ment for the borough. I am of opinion that his decision 
was right. The question arises under the S7th section 
of the statute, by which it is enacted ^^ that, notwith- 
standing the generality of any description contained in 
the schedule of the act, no borough shall include any 
part of any parish, or which is detached from the main 
body of such parish &c., if, by reason of including such 
detached part, the boundary of the borough would not 
be continuous, unless such detached part shall, before 
the passing of the act, have formed part of such bo- 
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1849. rough far the 'purpose of the election of members to serve 
P^^^^ in parliament. The Far Forest formed part of the 
7rw^ borough at and before the passing of the act ; but the 
question is, whether it formed part of it for the pur- 
pose of parliamentary elections. The ground on which 
it was contended in the affirmative was this, viz. that by 
the charter of the borough the election of a member to 
serve in parliament was in the bailiff and burgesses oi 
the borough, and that the burgesses thonselves were 
elected by the bailiff and twelve capital bui^esses; and 
that by the terms of the charter, although inhabitancy 
within the borough was not a requisite qualification for 
an ordinary burgess, yet it was so for a capital burgess. 
The argument therefore was, that inasmuch as before 
the statute a residence within the Far Forest would 
have qualified a capital burgess in respect of inhabitancy 
within the borough, and thus would have formed part 
of his qualification to elect the burgesses who were to 
elect the member, the Far Forest formed part of the 
borough for the purpose of parliamentary elections 
within the meaning of the statute. But I am of opinion 
that this connection with the parliamentary elections is 
not direct enough to satisfy the statute. The statute 
assumes that' some parts of a borough may, and some 
may not, have formed part of it for the purpose of the 
election of members; and since every part of a borough 
may, in some remote sense, be said to have formed part 
of it for some purpose connected with such election, 
it seems to follow that we are precluded from constru- 
ing the statute in that wide and general sense which 
was contended for by the counsel for the appellants. It 
appears to me that the object of the legislature, in this 
part of the statute, was to sustain the elective rights of 
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persons whose rights are reserved by the S3rd section 1849. 
of the Reform Act, and who may, by complying with 
the conditions of that act, retain their rights for life ; 
such as inhabitants paying scot and lot, potwallers, and 
freehold and burgage tenants in cities and boroughs 
{not being counties in themselves) in #hich freeholders 
and burgage tenants have a right to vote. And I think 
the saving part of the section now under consideration 
(2 & 3 Will. 4. c. 64. 5. S?.) was not intended to apply 
to any detached part of any parish &c. (such as is de- 
scribed in the earlier portion of the section), unless 
before the passing of the act such detached parts so 
formed a part of the borough for the purpose of the 
election of members, that the exclusion of it would in 
some way interfere with the exclusion of those rights. 
I am therefore of opinion that the decision of the re- 
vising barrister should be affirmed. 

Cresswell J. The decision of this ^case depends 
upon whether a part of the parish of Ribbesford^ called 
Far Forest^ before the passing of the 2 & 3 Will. 4, 
c. 64., formed part of the borough of Bewdley for the 
purpose of the election of members of parliament. 
The Far Forest was before and at the time of passing 
that act part of the ancient borough of Bewdley^ and 
in the schedule to that act the borough was described 
as containing, amongst other places, **the parish of 
Bibbesfbrd ;** but if that part of it called the Far Forest 
was included, the boundary established by that act 
would not be continuous. The 37th section would 
therefore have the eflFect of excluding it, unless before 
the passing of that act it formed part of the borough 
for the purpose of the election of members of parlia- 
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1849. ment By charter of James the First, the bailiff and 
p^jjj,^ burgesses of Beadley had a right to return a member 
to parliament By the same charter, twehe capital 
burgesses were nominated, and that body was to be 
thereafter kept up by elections from the common bur- 
gesses, and the office of capital burgess required 
residence within the borough. To the bailiff and capi- 
tal burgesses power was given from time to time to 
elect and appoint such and so many other men, inha- 
bitants or not inhabitants of the borough (with certain re- 
strictions) to be thereafter burgesses of the borough. It 
was contended, that as the capital burgesses nominated 
those who afterwards had a right to vote in the elec- 
tion of a member of parliament, and residence in the 
Far Forest would enable a capital burgess to retain 
his office, which would be lost by non-residence^ Far 
Forest was part of the ancient borough for the purpose 
of electing a member of parliament. But I am of 
opinion that its connection with the election of a mem- 
ber of parliament was too remote to bring it within the 
saving part of the section under consideration. It may 
be collected from the 83rd section of the Reform Act, 
2 WiU. 4. c. 45., that it was the intention of the legis- 
lature to preserve to all persons the rights of voting 
which they then had, provided they were only regis- 
tered, and the object with which all places theretofore 
forming parts of boroughs for the purpose of elect- 
ing members of parliament were retained as parts of 
those boroughs, notwithstanding the first part of the 
87th section of the Boundary Act, appears to have been 
to render complete the preservation of rights of voting 
then existing. If any persons had then enjoyed a right 
of voting, by reason of residence or the occupation of 
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premises in Far Forest, I should have thought it was 1849. 
part of the borough for the purpose of electing mem- p^^^^ 
bers of parliament. But there was no such right ; nor 
would any then-existing right of voting be preserved to 
any individual by retaining Far Forest as part of the 
borough. The only e£Pect of retaining it would be to 
give to persons occupying premises within it, some of 
the new rights of voting created by the Reform Act ; 
whereas it appears to have been the primary intention 
of the legislature to give no such rights in respect of 
outlying districts, unless that were necessary, in order 
to accomplish some other object of the act If it had 
been necessary to retain Far Forest as part of the 
borough of Beaodley, for the preservation of any old 
rights of voting which the legislature intended to pre- 
serve, it would have been part of it for the acquisition of 
the newly created right also. But as no rights of voting 
enjoyed at the time of passing the Reform Act de- 
pended upon the retention of Far Forest as part of the 
borough, I think it was not part of the borough for 
the purpose of electing members of parliament; and 
that, consequently, the decision of the revising barris- 
ter was correct, and that the appeal must be dis- 
allowed. 

Maule J. The question in this case is, whether the 
Far Forest^ being a detached part of the borough of 
Bewdleif, was before the 2 & S Will. 4. c. 64. part of the 
borough of Bewdle^y^ for the purpose of the election of 
members of parliament. The election of members of 
parliament belonged by the charter of James the First 
to the bailiff and burgesses. The burgesses were ap- 
pointed by the capital burgesses, who must be resident 
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1849; within the borough, including the Tar Forest. Inas- 
much) therefore, as the right to elect members of par- 
liament depended on the electors being burgesses of 
Bemdley^ and their being such burgesses depended on 
their being appointed by the capital burgesses, whose 
right to appoint depended on their residence within the 
borough, including the Far Forest^ it appears clear to 
me that the Far Forest was a part of the borough for 
the purpose of the election of members of parliament. 

Wilde C. J. The section of the statute, and also 
the facts of the case upon which the question before the 
Court depends, have been so distinctly referred to by 
my learned brothers, that it is unnecessary for me to 
repeat them in detail. The question is, whether before 
the passing of the Reform Act the Far Forest formed 
part of the borough of Bewdley for the purpose of the 
election of members to serve in parliament, within the 
meaning of the enactment in tl^e 37th section of the 
Boundary Act. In considering that question it is to 
be observed in the first place, that the members for 
Bewdley before the passing of the Boundary Act were 
elected by the common burgesses of the borough, who 
were nominated by the capital burgesses of the borough 
resident within the borough ; and that Far Forest was 
a part of the borough, residence in which would qualify 
a capital burgess to vote in the election of a common 
burgess. The boundary of the parliamentary boroughs 
created by the 2 Will. 4. c. 45., was prescribed by that 
act, and by the 2 & 3 Will. 4. c. 64., and it seems to me 
that the legislature intended on the one hand to pre- 
vent any outlying district forming part of a parish being 
neydy added to a borough ; and on the other band, that 
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it was intended cautiously to abstain from excluding 184i9. 
from an old parliamentary borough any part or district ^xlukb. 
which had before the passing of that act formed part of ^ Ji^y 
the borough for any purpose connected with the par- 
liamentary election, and I think ^he very general words 
upon which the Court has now to put a construction, 
were adopted as the best calculated to secure the latter 
object; and therefore it seems to me to be the duty of 
the Court to give a liberal construction to those words. 
I have endeavoured to construe the statute in reference 
to these views, and I consider that if the words used 
bad been intended to be confined to those parts of a 
borough in which residence constituted part of the 
qualification of the parliamentary voters, it is obvious 
such intention might have been unequivocally expressed, 
and 1 think such a construction of the words would be 
too narrow; but I also think, that *the circumstance 
that residence in a certain district locally situate within 
the borough gave the residentiary qualification of the 
electors of the parliamentary constituency, tended to 
constitute that district a part of the borough for the 
purpose of the election of members of parliament. If 
the words to be constriied do not exclude all outlying 
parts of the borough but those in which residence was 
part of the qualification of the parliamentary voter, it 
remains to be considered what circumstances or other 
incidents would constitute a particular part of the bo- 
rough a part of such borough for the purpose men- 
tioned; and it is to be observed that the proclamation 
of the writ for holding the election is made within the 
parliamentary borough, the election takes place within 
the parliamentary borough, the poll is taken within the 
parliamentary borough, and the election is declared in 
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IS^Q. the parliamentary borough. AH these acts might have 
p^j.^^^ taken place exclusively in Far Forest^ as a part of the 
^* borough for the purpose of the election of members to 

serve in parliament, befpre the passing of the Reform 
Act ; and it seems ta me difficult to say» that as the 
election must take place within the borough, the place 
where the election may be held is not a part of the bo- 
rough for the purpose of the election of members to 
serve in parliament. Regard, therefore, being had to 
what I consider to have been the object of the legis- 
lature in the enactment in question, and giving such a 
construction to the words in question as they will rea- 
sonably bear to effectuate that object, I am led to the 
conclusion that the circumstances before mentioned con- 
stituted Far Forest a part of the borough within the 
meaning of the enactment in question, and that the 
barrister's decision was erroneous, and ought to be re- 
versed ; but in the state of opinion entertained by the 
Court, the decision will remain undisturbed. The opi- 
nion I have expressed is entertained with the greatest 
deference and respect to the opinion of my two learned 
brothers who have arrived at a different conclusion. No 
rule can be made upon this appeal. 

Ho rule. 
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White, Appellant ; and Pring, Respondent. 
"117" HEN this case was called on, the appellant did ^ Court will 

not appear. cision of the 

rerising bar- 
rister with 

A. M. Skinner^ for the respondent, prayed for judg- the respondent 
ment, with costs, citing Bage v. Perkins {a\ and Crocker JSrt^ di^"^ 
V. The Overseers of St. Mary, Lambeth, {a) t^^YiZ\^ 



not appear. 



Per Curiam. 

Decision affirmed, with costs. 

(a) Ant^ Vol. I. p. ^55. 



Powell, Appellant ; and Caswell, Respondent. November 20. 

"Y^T'HEN this appeal from the decision of the revising itisunneces- 

barrister for the borough of Kidderminster was 1^5«l*anf to 
called on in its order on the 12th November, no counsel S^ndent'notice 
appeared for the respondent, t^i^^ 

down for 
hearing; ten 

Keatins% who appeared for the appellant, produced days' notice of 

° ^^ f « ' r jjjg intention to 

an affidavit to shew that due notice of the intention to prosecute it 

, , , , , . , , behig all that is 

prosecute the appeal had been given to the respondent, required. 

The Court 
refused a rule for restoring an appeal to the list for the purpose of having it argued, the 
decision of the barrister having been reversed, without argument, on the 12th November^ 
and there being nothing to shew that the register had not been since altered accordingly. 

VOL. ir. M 
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] 849. and asked for the judgment of the Court; whereupon the 
Pq^jjj^^ decision of the revising barrister was overruled without 
Caswell. argument. 

JVtUes now moved for a rule, calling upon the ap- 
pellant to shew cause why the appeal should not be 
restored to the list, and argued ; on the ground that 
notice of the appeal having been set down for hearing 
ought to have been given to the respondent, as in the 
case ofa demurrer or special case. Moreover, the 
case ought to have been argued, though the respondent 
did not appear; Cooper v. Harris (Austin's Case) {a). 
[Wilde C. J. The master informs us that the only 
thing required from the appellant, when the respondent 
does not appear, is an affidavit of service of the notice 
of intention to prosecute. Maule J. The ten days' notice 
given under the statute is in substitution of the notice of 
entry for hearing required in the case of a demurrer.] 
The Court has a discretionary power; which it will 
exercise to prevent the disfranchisement of many per- 
sons in this case by the reversal of a decision which 
the Court will see on the face of it to be correct. 

Wilde C. J. We do not know but that the register 
may have been altered by this time. You ought to 
shew that matters are in the same position as they were 
when our order was made, before the Court can enter- 
tain the question. 

Per Curiam. 

Rule refused (J). 

(a) Ante, Vol I. p. 207. Cooper v. Harris (Austin** 

(6) The rule laid down in Case), that the appellant's case 
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shall be argued before the 
Court will reverse the decision 
of the revising barrister, even 
when the respondent does not 
appear, was followed in Cooper 
v. Harris (Clenishaw'^ Case) 
mth, VoL I. p. 228^ note ; CoU 
viUe V. The Town Clerk of 
Rochester^ Id. 380^ note (a) ; 
CohiU V. Wood, Id. 483 ; and 
Fox V. The Overseers qf Shas- 
ton SU Peter, Shaftesbury, 
VoL II. p, 97- The only ap- 
parent exceptions to the uni- 
formity of the prdKtice are pre- 
sented by the cases of Newton 
V. The Overseers of Mobberley 
and Newton v. The Overseers 
of Crowley, mik, VoL I. p. 427; 



but the chief point involved in 
those cases had been so often 
previously discussed^ that the 
appellant's counsel declined to 
offer any argument ; and it is 
also to be observed that in 
those cases the Court took time 
to consider their decision. 

If the Court should act here- 
after upon the precedent now 
established by Powell y, Caswell, 
it will be advisable for respon- 
dents to appear by counsel, un- 
less they be perfectly indifferent 
to the condition of the register, 
about which, indeed, official re- 
spondents can hardly be ex- 
pected to care much. 
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MICHAELMAS VACATION. 

Capell, Appellant, and the Overseers of Aston, ^^>^>^^^ so. 
Respondents. 

Burton, Appellant, and the Overseers of Aston, 
Respondents. 



AT the Court holden on the 27th day of September j The owner and 
r \ • • /» 1 i. *• /» 1 occupier of 

1849, for the revision of the list of voters for the freehold land 
parish o( Aston^ in the town of Birminghamy before borough, of the 
Stephen Charles Denison Esq., the barrister appointed y^^e^of 40s., 
to revise the lists of voters for the northern division of ^^Z^!^ 

cupies, as 

the county of Warwick^ David Capell claimed to have ^^^^ ^°"^ 

borough ata 
distance from the land, is entitled to be registered as a Toter for the county, whether the 
house be of sufficient value to confer the borough franchise, or not 

To enable a party to acquire the borough franchise, under the 27th section of the Reform 
Act, by adding the value of land to that of a house or building in itself insufficient, both 
properties must be occupied as owner, or as tenant under the same landlord. 

M 2 
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his name inserted in the list of county voters for the 
said parish, as follows : — 
Capelly David 



46. Pershore Freehold Building Weston Street, 
Street, Bir» Land. near Bloomsbury 

miogham. Street, Duddes- 

ton Manor, in the 
Liberty of Ne- 
cheUa. 

It was proved that David Capell owned and occupied 
freehold land in the parish of Aston, of more than the 
clear yearly value of 405., and also occupied, as tenant, 
9 house of more than the clear yearly ¥alue of 10/., in 
the parish of Birmingham^ at a distance from the land. 
Both the house and the land were withm the limits of 
the borough of Birmingham* It was objected, that 
under statute 2 fV. 4. c. 45. ss. 24. and 27* David Capell 
was not entitled to vote for the county in respect of his 
land ; as the house and the land were to be taken to- 
gether as forming a borough qualificatiout 

The revising barrister held the objection good, and 
disallowed the claim, as well as those of twelve other 
persons, whose appeals were consolidated with CapelTs 
case. 

At the same Court, John Burton claimed to have his 
name inserted in the list of county voters for the said 
parish as follows : •^- 

Burton, John]^ 34. (Court, Lower Freehold Bloomsbury Street, 

Brearlcy Street,' Building in the Liberty of 

^'Birmingham. " Land. Necbells, in Uie 

Parish of Aston, 
in the Borough 
of Birmingham. 

It was proved that John Burton owned and occupied 
freehold land in the parish of Aston, of more than the 
clear yearly value of 40^., and also occupied as tenant 
a house of less than the clear yearly value of 10/., 
in the parish of Birmingham, at a distance from the 
land. Both the house and the land were within the 
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limits of the borough of Bii-mingham^ and taken to- 
gether were of sufficient value to form a borough quali- 
fication. It was objected that under statute 2 W. 4« 
c. 45. ss. 24. 27.9 John Bution was not entitled to vote 
for the county in respect of his land^ as the house and 
land were to be taken together as forming a borough 
qualification. 

The revising barrister disallowed the claim, and con- 
solidated the appeal of another person, whose claim to 
vote rested on precisely similar grounds, with Burton's 
case. 

CapelFs case was argued by 
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2). 2). Keane [Ladixyche with him), for the appellant 
{November 1 2th). The 24th section of the Reform Act 
enacts, that ^* no person shall be entitled to vote in the 
election of a knight or knights of the shire to serve in 
any future parliament in respect of his estate or interest 
as a freeholder in any house &c., occupied by himself^ 
or in any land occupied by himself together with any 
house &c., such house &c. being either separately, or 
jointly with the land so occupied therewith^ of such 
value as would confer on him the right of voting for 
any city or borough, whether he shall or shall not have 
actually acquired the right to vote for such city or 
borough in respect thereof." To deprive the appellant, 
therefore, of the franchise which he is entitled to 
under the stat. 8 Hen. 6. c. 7., the land in his occupa- 
tion must be occupied ^^ together with " his house. 
But it is found by the case that the land is at a dis-' 
iance from the house. The house and land are not 
even in the same parish. The revising barrister, there- 
fore, was not warranted in considering whether the 

M S 
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27th section applied at all ; because the facts as set out 
in the case do not bring it within the words of the 
24th section. The decision might be upheld if the 
words " together " and " therewith *' were omitted in 
that section, but it will be impossible to satisfy the 
words which occur there upon the construction which 
the revising barrister adopted. {Wilde C. J. What 
do you mean by " occupied together/'] The house 
and land must be so occupied, that the occupation re- 
sulting from the two acts of occupation shall substan- 
tially be one ; as, for instance, the occupation of a house 
in the midst of a park ; the occupier would then occupy 
both the house and the land, and the land ^^ together " 
with the house. But if the house were separated from 
the land by an intervening space, the case would be 
different {Wilde C. J. So, according to your argu- 
ment, a house on one side of a high road and a garden 
opposite would not be an occupation " together with. '*] 
The high road is a public thoroughfare, but if the oc- 
cupier could not go in a straight line from bis house 
to his garden, without committing a trespass, the house 
and garden would not be occupied " together.*' In 
Powell V. Price (a)^ the Court held that a shop of 
which the appellant was owner and occupier, could not 
be joined with a house, of which he was also the owner 
and occupier, so as to make up one entire qualification 
under the 27th section of the act; upon the ground 
that such house and shop were not within the same 
curtilage. There ought to be local contiguity, or at 
least proximity, to satisfy the meaning of the 24th sec- 
tion. When there is local separation between the 
house and land, and each of them is of sufficient value, 



(a) Ante, Vol. I, p. 586. 
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as in the present case, the occupier of such house and 
land is entitled to vote both for the borough and the 
county, if a right construction be put upon the terms of 
the 24th section. But secondly, can the land in respect 
of which the appellant claims a county vote be joined 
with the house, so as to form one entire borough quali- 
fication, within the meaning of the 27th section of the 
act ? The 24th section does not take away the county 
franchise, unless the qualification will entitle the party to 
a borough vote. Now, the 27th section provides that 
<< every person who shall occupy within a borough, as 
owner or tenant, any house &c. being either separately, 
or jointly with any land within such borough occupied 
therewith by him as owner, or occupied therewith by him 
as tenant under the same landlord, of the clear yearly 
value of not less than 10/., shall, if duly registered, 
be entitled to vote for the borough.'' It is sub- 
mitted, that the proper mode of reading these words 
is reddendo singtda singulis^ that is, such person must 
occupy both house and land as awner^ or he must 
occupy both as tenant. There must be unity of title. 
\Mavie J. If he is a tenant of both, it is clear that the 
statute requires that he should be tenant under the 
same landlord. It does not permit tenancy under one 
landlord and tenancy under another to be joined toge- 
ther; and that would exclude tenancy under one land- 
lord coupled with an ownership of his own.] That 
appears to have been the view taken by Erie J. in 
Dewhui'st V. Fielden (a), though the point was not 
decided by the Court In the report of that case pub- 
lished by Mr. Scott {b\ the learned judge is repre- 
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(a) Ant6, Vol. I. p. 274. 



(6) 8 ScoiUN.R.lQXS. 
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sented to have said *Ube 27th section requires that 
one building of a certain value shall be occupied in 
order to obtain the franchise, or land may be joined to 
the building; but if the land is occupied by the party 
as tenant, it must be held under the same landlord. 
It is not every species of land that may be joined to a 
building for that purpose.'* And in another report of 
the same case (a) he is made to say, **The words in 
the statute are used in the singular number alone, and 
the voter may also hold one such thing and land pro- 
vided he holds it as owner, or he occupies it there^ 
with as tenant under the same landlord. It is not, 
therefore, every species of land which would entitle 
the party to vote if held with a building, neither is it 
land alone which would do so. Thus, a freehold 
building of the value of 9/. could not be joined to 
leasehold land of the same value." Upon the whole, 
therefore, it is submitted that the decision of the revbing 
barrbter in this case cannot be supported. 



Mellor, for the respondent?. The object of the 24th 
section of the Reform Act was to prevent any person 
who owned and occupied freehold property situate in a 
borough, of sufficient value to give a borough vote, 
from voting in respect of any part of that property for the 
county. That view of the case is very much strength- 
ened by referring to the next section, the 25th, which 
excludes any person from the county franchise in re- 
spect of certain copyholds and leaseholds within a 
borough, if of sufficient value to give a borough quali- 
fication; not confining the exclusion to a case in which 



(a) 14 LavrJourn. (N. S.) C P. 128. 
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the owner and occupier are the same person. What, 
then, is the property which comes within the purview 
of the 24th section ? It is contended on the other side 
that the words " together ** and " therewith " in that 
section refer to space^ but it is submitted that they 
evidently refer to time. The words of the section are 
satisfied if the building and land are occupied contem- 
poraneously by the same person. In Powells. Price (a), 
fVihle C J. said, "It may be considered as settled 
that * by the grant of a messuage or house, the garden, 
orchard, and curtilage do pass.'" The garden and 
orchard must meaii something very distinct *from the 
curtilage, or the words here cited from Co. Litt. would 
be insensible ; and the garden and orchard may be, and 
in point of fact frequently are, at a distance from the 
house, though it is clear that they would form an in- 
gredient in any question arising upon the valge of the 
premises occupied. With regard to the land and the 
house in this case not being within the same parish, 
that is an immaterial circumstance ; it is enough if 
they be both situate within the borough, and the re- 
vising barrister has found that they are so situate. 
That being so, the real question upon the construction 
of the 24lh section is, whether the property which the 
appellant occupied contemporaneously was of sufficient 
value to confer a vote for the borough of Birmingham^ 
and the barrister, therefore, came to a right conclusion 
in disallowing the claim to a county vote. Dew/mrst v. 
Fielden (i) and Powell v. Price (c) throw no light on 
the question now under discussion, turning as they 
did entirely on the construction put by the Court on 
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(a) Ant^ Vol. I. p. 590. 
(c) Ant^, Vol. I. p. 586. 



{b) AntS, Vol I. p. 274. 
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Cafell warehouse, counting-house, shop, or other buildings 
Ovei7* f ^^^S ^i^l^cr separately, or jointly with any land occa- 

^f^^' pied therewith, of the annual value of lOA" The 
point decided by the Court in each of those cases 
was, that two buildings,, houses, or shops, of which the 
value was insufficient, could not be united for the 
purpose of making up the requisite value. In order, 
however, to see who are excluded under the 24th sec- 
tion, which disqualifies as county voters those who are 
entitled to the borough franchise, it becomes material 
to examine the provisions of the 27th section, which 
defines the conditions of the borough qualification, and 
see who are included by it. It is contended for the 
appellant that this section is confined to two classes 
of cases, but it is submitted that it embraces three at 
the least. The owner of a house who is also owner of 
land is admitted to be within it, and so is the tenant of 
a house and the tenant of land. But the provisions of 
the section equally apply to the tenant of a house who 
is owner of land, and to the tenant of land who is 
owner of a house. In either of the case$ last put, the 
respectability of a party is more likely to be insured 
than if he . were merely tenant of a house and land. 
If the opinion expressed by Erie J. in DetDhurst v. 
Fielden {a) had been necessary to the decision of the 
case, the point might not have been open to argument, 
but at present the dictum attributed to the learned judge 
must be regarded as extra-judicial. 

Keanej in reply- It is not sufficient to. satisfy the 
27th section, if the value of the occupation be lOL in 

(a) SiS^^/, iV. i^. 1013. 
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the aggregate. In Dewhurst v. Fielden, it was remarked 
by Tindal C. J. (a), " It may well be that the legis- 
lature considered that a man who occupies a house Qveweenof 
worth 10/. yearly may be in a proper condition of life Awoh. 
to exercise the franchise, while they were unwilling to 
entrust it to one who would be obliged to add together 
a number of small and worthless tenements, in order to 
eke out an annual value of 10/." 

' The Court intimated that they would have BurtmCs 
case argued, before they expressed any opinion upon 
CapelPs case. 



Capell 



Bqwtoh 

▼. 

OrefWMsof 

AiToir. 



D. D. Keane {Lutmyche with him) for the appellant 
The distinction between this and the last case is, that 
the house occupied by Burton is of less than the clear 
yearly value of 10/. The principle, however, which 
governs both cases is the same, and it would be im- 
proper to repeat arguments which hftve been already 
urged. But in this case the appellant has no borough 
qualification, unless the house and land, which are in dif- 
ferent parishes, can be united for the purpose of making 
up the requisite annual value. To entitle him to be 
registered as a borough voter, he must be rated ; and 
the 30th section provides, " That in every city or bo-r 
rough which shall return a member or members to 
serve in any future parliament, and in every place 
sharing in the election for such city or borough, it shall 
be lawful for any person occupying any house, ware- 
house, counting-house, shop, or other building, either 
separately or jointly, with any land occupied therewith 
by him as owner, or occupied therewith by him as 



(a) Ant^, Vol. T. p. 277. 
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tenant under tbe same landlord, in any parish or i&wn^ 
shipf in which there shall be a rate for the relief of the 
poor, to claim to be rated to the relief of the poor in 
respect of such premises, whether the landlord shall or 
shall not be liable to be rated to the relief of tbe poor 
in respect thereof." There is no provision in this sec* 
tion for the circumstance of tbe bouse and land being 
in different parishes, and the interpretation clause (sec- 
tion 79) does not direct that words importing the sin- 
gular number only shall extend to the plural. The 
conclusion, then, seems to be' irresistible, that tbe pre- 
mises out of which the borough qualification springs 
must be situate in one parish, which greatly fortifies tbe 
argument that there should be a singleness of occu- 
pation, and not a mixed title. [^Maule J. Accoi*ding to 
your argument, if a house and land were close together, 
and held under the same landlord, yet if the land were 
in one parish, and the bouse in an adjoining parish, the 
tenant could not be rated in respect of either, for the 
purpose of obtaining a borough vote.] It is submitted 
that be could not, unless the bouse were of itself of 
sufiicient value. {Matde J. That is a very improbable 
view of the case. But tbe language of the section 
perhaps affords you some ground for saying that the 
occupation of house and land must be either as owner, 
or as tenant. It says, ^^ It shall be lawful for any per- 
son occupying any house &c., either separately, or 
jointly with any land occupied therewith by him as 
owner." The natural meaning of that is, that both the 
bouse and the land must be occupied by such person 
as owner. Then comes the second case put by the sec- 
tion, ^< or occupied therewith by him as tenant under 
the same landlord ;" which must mean tenant under the 
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same landlord of botli. Talfourd J. With regard to the 
rating, there is nothing in the section which requires 
that the premises shall be in one parish.] If the opi- 
nion of the Court be against the appellant on that point, 
it will not be insisted on: though the 68th section, 
which requires that each person shall vote at the booth 
appointed for the parish or district, wherein the pro- 
perty may be situate in respect of which he claims to 
vote, seems to have been framed for the purpose of 
avoiding the difficulty which would arise if the property 
were situate in two different parishes. 
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Mellor for the respondents. With respect to the last 
objection, there would be no difficulty in ascertaining in 
what parish a party should vote^ because he would vote 
not in respect of the occupation of land, but in respect 
of the occupation of a house which, together with cer- 
tain land, would make up an occupation of sufficient 
value to confer a borough qualification. He would poll 
in the booth appropriated to the parish in which his 
bouse was situate. IJVilde C. J. Suppose the house to 
be in two parishes. I have occupied a house precisely 
in that situation.] He might vote in either. With re« 
ference to the difficulty which has been suggested to be 
involved in the terms of the SOlh section, it is submitted 
that they do not carry the argument for the appellant 
further than the 27th section. The subject-matter which 
is to give the vote being occupation of a house &c., the 
words *^ any person occupying any house &c." may mean 
*< any owner or tenant occupying such house," either se- 
parately, or in conjunction with any land occupied at the 
same time either in the character of owner or tenant. 
{Williams 3. You contend that the land is merely an 
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adjunct] It is a mere accessary; the foundation on 
which the qualification rests is the occupation of a 
house. [^Maule J. You say that local contiguity is not 
required for the house and land, but that the space 
which divides them may be as wide as the limits of the 
borough itself will permit. Then do not the words 
*' occupied therewith by him as tenant under the same 
landlord" mean something? The words ^< therewith" 
and ^^ under the same landlord" require an identity of 
the person under whom he holds as tenant] The iden- 
tity of the landlord may coincide with the occupation qf 
the land, but the section does not require it £Maule J. 
If ^^ therewith " means nothing more than contempo- 
raneous occupation, it is superfluous.] That word was 
inserted in order to shew that the occupation of the 
land must have lasted during the whole of the qualify- 
ing period; without it, an argument might have been 
raised that the land might have been held for a portion 
of the period only. ^Maule J. There is no occasion 
for words to express that the occupation must be for 
the same time, and must last the time necessary to 
confer the franchise.] It may be that tlie word was 
introduced out of abundant caution. 



Keane replied. 



Cur. adv. vuU. 



The judgment of the C!ourt was now delivered by 
Wilde C. J. These were appeals from the decision 
of the revising barrister for the northern division of the 
county of Warwick^ whereby he disallowed the claims 
of the appellants to be placed on the register as voters 
for the county, in respect of freehold land occupied by 
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themselves within the borough of Birminghain^ of more 
than the full yearly value of 40 j. In each case the 
appellant occupied a house as tenant within the bo- 
rough, and also occupied his own freehold land within 
the borough, but situate at a distance from the house, 
and in a different parish, the house in each case being 
in the parish of Birmitighamf and the land in the parish 
of Aston* The cases differ only in this circumstance, 
that ill the case of Cqpellj the house of which he is 
tenant is of the annual value of lOLj and therefore con- 
fers the borough qualification without the land in ques- 
tion ; in that of Burton the value of the house alone is 
less than 10/., but with the addition of the value of the 
land amounts to that sum. Although this difference 
would create an inconvenient result in the former case, 
which does not arise in the latter, if the decision of the 
revising barrister be correct, it appears to us that both 
depend upon the same question of construction, and 
must be governed by the same principle. Asi in these 
cases the ownership of the land confers a right ta vote 
for the county^ unless taken away by the 2 WilL 4. 
c. 45., the question turns on the construction to be 
given to the 24th section of that act as connected with 
and expounded by the 27th ; the object of the first being 
to prevent land lying within a parliamentary borough 
from conferring a double franchise for the borough and 
for the county, and the last defining the conditions of 
the borough franchise. The object of the 24th section 
is to exclude freehold estate occupied by the owner 
within the borough, which by reason of its occupation 
may confer the borough franchise, from also conferring 
a vote for the county within which it is situate. It 
enacts ^^ That no person shall be entitled to vote in the 
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election of a knight of the shire to serve in parliament 
in respect of his estate or interest as a freeholder in aagr 
house, warehouse, counting-house, sh<^ or tHher lioild- 
ing occupied by himself, or in any land occupied by 
himself together with any house, &&, snch honse, &c 
being either separately or jointly with the land so occur 
pied therewith of such value as would, according to the 
provisions hereinafter contained, confer on him the 
right of voting for any borough, whether he shall or 
shall not have actually acquired the right to vote for 
such borough in respect thereof." On reading this 
section alone, there seems nothing to indicate that the 
legislature contemplated other than a freehold interest 
either in the house or building, which is the principal 
and essential part of the borongh franchise, or in the 
land, which may be added to it as accessory ; but the 
words *^ tc^ther with," in the first part of the clause, 
and the word ** therewith " in the latter part, seem to 
import either a local contiguity or a similarity of tenure. 
This section, however, by reference, incorporates the 
provisions of the 27th section, which defines the con- 
ditions of the borough franchise, and must be explained 
by it. That section confers the franchise on every per- 
son " who shall occupy within any borough, as owner or 
tenant, any house, warehouse, counting-house, shop, or 
other building, being either separately or jointly with 
any land within such borough, occupied therewith by him 
as owner, or occupied therewidi by him as tenant, under 
the same landlord, of the clear yearly value of not less 
than 10/." The question on this sectbn is, whether 
land occupied by a party as owner within a b<irongh 
can be united with a house, &c., occupied by him as 
tenant, although not in any manner connected with it ; 
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and it appears to us that, in order to give effect to all 
the words of the section, it is necessary to read the 
clause as applicable to the tenant or owner distributively, 
and to construe the words ^* occupied by him therewith 
as owner,'* as importing an ownership as well of the 
house as of the land to be united with it, in harmony 
with the provision by which tenanted land, to be united 
with a tenanted house, must be occupied under the same 
landlord. In this point of view, to enable a party to 
acquire the borough franchise by adding the value of 
land to that of a house or building in itself insufficient, 
both properties must be occupied as owner, or as tenant 
under the same landlord. Upon the whole, therefore, 
we think that the land in these cases was not capable 
of being applied to the purposes of the borough fran- 
chise under the 27th section, and, consequently, is not 
excluded under the 24th from conferring the county 
franchise on the freeholder. The result is that the ap- 
peals must be allowed, and the names of the appellants, 
and of those other persons whose cases are dependent 
upon the decision, must be restored to the register. 

Decisions reversed. 
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Keane applied for costs. The respondents were ap- 
pointed by the revising barrister under the stat. 6 Fict. 
c. 18. 5. 44., but they need not have appeared to sup- 
port his decision. Having done so, they have made 
themselves liable to costs ; The Queen v. The Justices qf 
Cumberland, (a) 



MelloTj contra. It would be a great hardship upon 
the overseers to be obliged to pay costs, when they have 

(a) S New Sm. Co, SOS. See note (a), antd, p. 7S. 
VOL. II. N 
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DO choice in the matter, bat must become parties to the 
appeaL 

Wilde C. J. When the Coart affirms the decision, 
and thinks it is a case in which the appellant was not 
warranted in questioning it afterwards, it is not'unusual 
to give costs, but where the appellant has got the judg- 
ment of the Court iu his fiivour it seems uoreasonable 
to call upon the overseers to pay costs. 

Application refused, (a) 



(a) The first point raised by 
the case, inToWiog a practicid 
question of great importance, 
would at first sight appear to 
be unaffected by the decision 
of the Court. The question 
is — can land at a distance 
from a building, when occupied 
by the same person as owner^ 
or as tenant under the same 
landlord, be united with the 
building for the purpose of 
forming a borough qualifica^ 
tion? The language of that 
portion of the judgment which 
deals with the 24th section 
certainly does not include land 
so situated, for the construc- 
tion put upon the words '' to- 
gether with " and " therewith " 
in that section, leaves it doubt- 
ful whether those words im- 
ported a local contiguity or a 
similarity of tenure. But when, 
in commenting upon the 27th 
section, the judgment adopts 
the latter branch of the alter- 
natiTe, it should seem, on an 
application of the rule expressio 
uniu9 exclvLsio est akerius, that, 
in the opinion of the Court, 
local contiguity of the building 
and land is not required to 
confer a borough qualification. 
And there appears to be no suf- 
ficient reason, founded either 
on the policy of the Reform 



Act, or on considerations of 
inconyenienc^, which militate 
against this view of the case. 
The intention of the legislatnre 
clearly was to shut out from 
the county franchise the owner 
of a building and land of the 
Talue of lOL within a borough, 
if he occupied the premises, 
and to giye him in exchange a 
borough Tote. The Talue of 
the property, though separated 
by interrening space, renudns 
the same, and he is not obliged 
to '* eke it out," as was said by 
TindalC.J. in DewkurH v. 
FieUen, (ant^, VoL I. p. 277'.) 
'' by adding together' a number 
of small and worthless fene- 
ments.'* All that seems to be 
necessary to give effect to the 
words of the 27 th section ii^ 
that the building and land 
should be occupied by the 
party as owner, or as tenant 
under the same landlord. Unity 
of title, it is apprehended, 
would not be required, for the 
party would not the less be 
owner, if he came into die 
land by descent, and acquired 
the building by purchase, nor 
the less tenant under the same 
landlord, if he occupied the 
building and land under dif- 
ferent contracts of letting. 
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Lee, Appellant ;^and Hutchinson, Respondent. November 12th. 

A T a court held for the revision of the list of voters A mortgagor 
for the parish of Croydon^ before Samuel Chambers prenSses in 
Cross Fish Esquire, the revising barrister for the fheT^te"and 
Eastern Division of the county of Surrey^ John Lee ^ntftlld'to vote 
objected to the name of John Henry Hutchinson being at the election 
retained on the said list the shire under 

The facts stated were as follows: the respondent c is. «. 74., 
was registered in respect of freehold land, the value of 40 shiih'ngs by 
which was 5L a year, and he was in possession of the pend^therwut," 

after deducting 
all interest on 
the principal money secured by the mortgage, when the time for repayment of such 
principal sum has expired ; and that, whether the payment of such interest be secured by 
the mortgage deed itself^ or be a mere personal liability. 

VOL. II. 
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1850. estate. The property was mortgaged to secure the 
^^ repayment of 100/. lent lo the respondent, bat the 



HOTCBINSOM. 



mortgage did not extend to the interest on the loan. 
The mortgage deed was dated in September 1846, and 
recited that the respondent was indebted to the mort- 
gagee in 100/. for money some time previously lent, but 
that all interest on the same had been paid up to 
the date of the mortgage. The proviso for redemp- 
tion was on payment of the principal money only in 
September 1848; and the respondent's covenant was 
for the payment of lOOL sterling in September 1848. 
The power of sale became absolute on default in pay- 
ment of the principal money in September 1848, and 
the sole trust as to the proceeds of the sale was to re- 
tain the principal money only, and to pay the balance 
to the respondent. In every respect the mortgage was 
made a security for the principal money only; but it 
was admitted that the respondent had, nevertheless, 
regularly paid interest on the loan at the rate of 5 per 
cent, per annum from the date of the mortgage to the 
present time. * The appellant contended that the respon- 
dent's name ought to be expunged, because he had not 
40 shillings a year from the land clear of all charges 
after payment of interest on the loan. The respondent 
urged that the interest was not charged upon the land, 
but was merely a personal liability, and that therefore 
his income derived from the estate was not subject to 
the payment of it. The revising barrister held there 
was no charge upon the land operating in reduction of 
the annual value to the respondent, so as to affect his 
right to be registered ; and that as the mortgagee had 
not taken possession, the respondent was entitled to 
remain on the register, and he retained bis name accord- 
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ingly. If the Court should be of opinion that the 1850. 

respondent had not a freehold estate of the annual value £^^ 

of 40 shillings, clear of all charges, then bis name was Hutchinson. 
to be expunged from the list. 

Comer for the appellant There is no substantial 
distinction between this case and that of Copland v. 
Bartlett (a), in which the Court decided that a mort- 
gagor in actual possession of a freehold estate of in- 
heritance had no right to vote for a county under stat. 
6 Vict. r. 18. 5.74*., unless the premises were of the annual 
value of 40 shillings above all charges, including interest 
on the mortgage. But though that section empowers 
the mortgagor in possession to vote, he must still have 
the estate required by the stat. 8 Hau 6. c, 7«, which 
ordains that knights of the shire shall be chosen by 
people who have free land or tenement ** to the value 
of 40 shillings by the year at the least, above all charges." 
The meaning of an annual value of 40 shillings is ex- 
plained by a subsequent part of the statute, which enacts 
that ^* such as have the greatest number of them that may 
expend 40 shillings by the year, and above, as afore is 
said, shall be returned by the sheriffs of every county 
knights for the parliament." The statute again goes on 
to say ** provided always, that he which cannot expend 
40 shillings by the year, as afore is said, shall in no wise 
be chosen of the knights for the parliament." These 
words show plainly the intention of the legislature that 
a county voter should not merely be in possession of 
land of a certain annual value, but that he should 
derive out of it a substantial income, to the extent of 

(a) Ante, p. 102. 
2 
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1850. 40 shillings a year at least. It is Found by the case that 
^^ the respondent had regularly paid interest on the loan 
at 5 per cent., which was the whole annual value oF the 
land. He could not, therefore, have made the declara* 
tion required by the stat. 28 Geo. 8. c. 36. s. 6. (a), that 
he had ^^ an estate of the clear yearly value of 40 shil- 
lings over and above the interest of any money secured 
by mortgage upon the said estate." The difficulty 
under which the revising barrister seems to have la- 
boured in this case, was that the mortgage deed did 
not contain any covenant for the payment of interest ; 
but it is apprehended that the absence of such a stipula- 
tion does not affect the real question before the Court, 
for the deed does contain a covenant for the abso- 
lute payment of the principal money in September 1848, 
more than a year before the right of the respondent to 
vote was disputed before the barrister. Supposing, 
therefore, that the mortgagor desired to redeem the 
mortgage, he would only be entitled to a reconveyance 
of the estate upon payment of principal and interest. 
At all events, it is submitted that the principal money 
is a charge which covers the whole annual value 
of the estate, and consequently that the decision of the 
revising barrister was wrong. {^WilUams J. What is 
the annual income of the estate ? Maule J. How many 
years' purchase would it sell for ?] That would depend 
upon circumstances which the case does not find, but it 
appears clearly enough that the interest on the sum 
charged upon the land swallows up the whole of the 
annual value. 

(a) Repealed by stot.29 G<o, 3. c. 18. 
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ByleSi Serjt, for the respondent. The land is of the 1850. 

value of 5L a year, and supposing that interest is pay- ~^^ ' 

able on the loan, it is not payable out of the land. ,, "* 

'^ *' Hdtchinsoii. 

[Maide J. The estate is found to be worth 5/. a year; 
but is it a necessary inference from that, fact that the 
respondent's interest in it amounts to 40 shillings a 
year ? It is possible that a sum equal to the national 
debt might be charged upon it; but would the party 
have a freehold of 40 shillings a year above that charge ? 
Jervis C. J. The question is, what is the value of 
the respondent's interest after payment of the charge 
of 100/.?] On that point the onus probandi does not 
lie upon the respondent. [Jervis C. J. The 42nd sec- 
tion of the Reform Act provides, that if the claimant 
shall not prove to the satisfaction of the barrister that 
he was entitled on the first of July preceding to have 
his name inserted in the list of voters, his name shall be 
expunged.] The revising barrister has found that the 
respondent was in possession of an estate of the annual 
value of 5L It is for the opposite party, therefore, to 
shew that the respondent's interest in the estate is less 
than that amount. But supposing the onus probandi to 
be on the respondent, then it is submitted that the 
revising barrister has found that he had a sufficient 
interest The case states that '^ there was no charge 
upon the land operating in reduction of the annual 
value to the respondent, so as to affect his right to be 
registered." [Maule J. Can it be said, with this mort- 
gage upon it, that the claimant has an interest in the land 
of the value of 40 shillings a year ? ] The stat. 8 Hen. 6. 
€• 7. requires that a freeholder shall have 40 shillings a 
year to " expend " out of the estate, which may well 
be the case, although 100/. is charged upon it. [MauleJ. 
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1850. We cannot tell from the case whether the estate is 
Y^ charged for more than its value or not. The annual 
value only is found.] The respondent is in possession 
of the estate, and receives more than 40 shillings a year 
out of the rents and profits. He might have made, 
in perfect good faith, the declaration required by the 
Stat. 28 Geo 3. c. 36. s. 6., that he really and truly had 
an estate of the clear yearly value of 40 shillings, over 
and above the interest of any money secured by mort- 
gage upon the said estate. That was held in Copland 
v. Bartlett (a), to be the test of the freeholder's right 
to vote. \Maide J. The test should be applied in this 
way ; that if the party could not take the oath he should 
have no vote, not that if he could take it, he should 
necessarily have a vote.] There is nothing said in the 
mortgage about interest, and as the respondent is in 
possession of the rents and profits of the estate, which 
are more than 40 shillings a year, it is submitted that 
the revising barrister has decided the question of value 
in favour of the claimant. 

Corner^ in reply. The respondent was bound to 
shew affirmatively that he had an estate of the required 
value on the first of July last. That, however, he has 
not done, for it was admitted that he had regularly 
paid 5L yearly, which is found to be the whole annual 
value of the estate. It is contended, therefore, that it 
sufficiently appears from the statements in the case that 
the estate was worth nothing to the respondent ; but if 
the Court should be of opinion that the question of 
value is left in doubt, the case may be remitted to 

(a) Ant^, p. 102. 
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the revising barrister to state what would be the value 1850. 
of the estate after payment of the 100/. charged lkk 

"POn it. Hutchinson. 

Jervis C. J. Upon consideration, it seems to me 
that it is not necessary to remit the case to the barrister 
for amendment ; and that upon the facts already found 
our judgment should be against the respondent, on the 
ground that he has not a freehold estate of the annual 
value of 40 shillings, clear of all charges. He is in pos- 
session of freehold land of the value of 51. a year, and 
the land has been mortgaged to secure the repay- 
ment of 100/. lent to the respondent, who has regularly 
paid interest on the loan at 5/. per cent. Nothing is 
said in the mortgage deed about interest, but the time 
fixed for the payment of the principal expired in Sejh- 
tember 1848. Now, whether this interest be a charge 
upon the estate or not, the principal sum of 100/. is 
charged generally upon it by way of mortgage. It 
might be doubtful, however, taking that point alone 
into consideration, whether the respondent had or had 
not an estate of the clear annual value of 40 shillings, 
and that view of the case would require that it should 
be proved, one way or the other, what the value of the 
estate was after that 100/. had been deducted. But 
according to the light in which I now look at the ques- 
tion before the Court, it seems to me that this would 
be unnecessary. It is clear from Copland v. Bartlett {a) 
that the payment of interest on a mortgage is to be 
considered as a deduction from the annual value of the 
estate. The question, therefore, is, how far does the 

(a) Amd, p. 102. 
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1850. payment of interest here reduce that Taloe? Popularly 
LrE sspeaking, interest is usually paid, when there is a 

charge upon land, in consideration of the mortgagor 
refliaining in possession, and we think we are justified 
in inferring, from the fiicts stated in the case, that an 
agreement was entered into between the parties that 
interest at 5/. per cenL should be paid on the loan, 
and that as long as the interest was regulariy paid, the 
mortgagor should reuin possession of the estate. Is 
not that within the express terms of the statutes of 
Hen. 6. and Geo. 3. ? By the latter, the party is re- 
quired to swear that his estate is of the dear yearly 
value of 40 shillings, over and above the interest on any 
money secured by mortgage on it. Now what interest 
has the claimant here over and above the interest of the 
money secured by mortgage? His mortgage by the 
deed is 100/., and the interest upon it by the agree- 
ment is 5L His real interest, therefore, in the estate 
is nothing, and we are bound to say that he has fiukd to 
establish that his interest is over and above 40 shillings 
a year, and, therefore, that he has not a frediold estate 
of the value of 40 shillings a year free of all charges. 
The decision of the revising barrister must be reversed. 

Maule J. I also am of opinion that the decision of 
the revising barrbter must be reversed. In the con- 
struction of these cases, I think we are not to treat 
them as if they were pleadings subject to special de« 
murrer, and require that every thing should be allied 
with the correctness and precision required in such 
pleadings, but that it is suflBdent if we put a reason* 
able construction on the facts as they are presented to 
us by the revising barristers. Applying this to the 
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present case, what has been found? It appears the 1850. 
respondent had borrowed 100/., and had given a mort- j^ 

gage on his estate to secure it. The mortgage recites hutchinsom. 
that the annual interest had been paid up to that time, 
and the case finds that the rate of interest paid was 6L 
per cent. ; and from this, I think, the Court is justified 
in inferring that there was a contract on the part of the 
respondent to pay interest at 51, per cent, per annum, 
and that this is substantially a contract to pay 51. per 
annum interest on money secured by mortgage on 
the land in question. There are several statutes on 
this subject. The 28 G. 3. c. 36. s. 6. enacted that at 
a county election the voter must take an oath *^ that he 
really and truly had an estate of the clear yearly value 
of 40 shillings, over and above the interest of any 
money secured by mortgage upon the said estate," &c.; 
*^ and that he is in the actual possession of the rents 
or profits of the said estate for his own use." Now 
this did not contain any restriction upon the right of 
voting given by any former act, but it was a condition 
expository of those acts ; for if the right they conferred 
existed, the voter could take the oath ; if not, he was 
not able to take it. The true sense of this declaration 
was, that he had an interest in land to the extent of 
40 shillings a year after payment, not of all interest 
charged on that land, but after payment of ^* the interest 
of any money secured by mortgage upon the said estate." 
It seems to me from the rules of grammatical construc- 
tion to be perfectly clear, that the thing secured is 
•* money,** and not " interest ; " but if interest be made 
payable, whether by deed or otherwise, still it is above 
the interest so payable that the 40 shillings must be com- 
puted. That seems to me to be the literal construction 
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1850. of the words used by the legislature; but if that con- 
j^^jj struction leads to absurdity or contradiction, or dis^ 
crepancy, or inconvenience, we must look at the general 
spirit of the acts of parliament on the subject, and seek 
for a different construction. Now what is the spirit of 
the acts upon the subject? The statute of Hen. 6, 
provided that no person should vote who was not pos- 
sessed of a certain power of expenditure, which at that 
time amounted to a considerable sum ; but if we were 
to hold that such a person, having an estate worth 
40 shillings a year, might mortgage it for its whqle value, 
and because by a contract different from the mortgage 
contract he engaged to pay interest to the full amount 
of 40 shillings a year, he should nevertheless be 
treated as having an interest in land, from which he was 
able to expend 40 shillings a year, it would, I think, be 
contrary to the spirit of legislation on this subject. 
Such a person has no right to the land, except a right 
depending upon the will of a person who may turn him 
out whenever he pleases, and who probably will turn 
him out if he does not pay the interest he has con^ 
traded to pay, which is the full value of 40 shillings a 
year. Therefore both the letter and the spirit of the le- 
gislation on this subject shews that such a party is not a 
person on whom the legislature intended to confer the 
right of voting. I think, therefore, that in tbi» case 
the claimant had not a sufficient interest in the land, 
and that his name should have been struck off the 
register. 

Williams J. I am of the same opinion. I con* 
sider this an ingenious attempt to evade the construc^r 
tion put upon the act of parliament in Copland v. 
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Bartlett (a). The effect of the different statutes is to 1850. 
prevent the Court from taking a strict lawyer-like view 7 

of the position of mortgagor and mortgagee with re- 
ference to the word " charge" in the statute of Hen. 6., 
and we are therefore compelled to regard the case in a 
popular aspect; and as the mortgagor is entitled to keep 
possession if he keeps down the interest, and the mort- 
gagee cannot take possession if he happens to be paid 
the money, the interest on the mortgage debt becomes 
in this case a charge on the estate. It seems to me 
to be just the same, whether the interest be secured by 
the mortgage deed, or whether it is confined to the 
debt itself. In each case, the payment of the interest 
is an annual payment to induce the mortgagee to 
refrain from exercising his legal rights, and ejecting 
the mortgagor. 

Talfourd J. I am of the same opinion. In this 
case the general facts found are that the party claiming 
is only to retain his possession of the land so long as he 
continues to pay its annual value to a person who has a 
charge to that amount upon it. I quite agree with my 
brother Matde^ as to the species of discretion we are to 
apply to cases of this description, and that we should 
not look at them as special pleaders. I think this 
respondent had no beneficial interest which entitled him 
to vote, and that his vote should not be allowed. 

Comer applied for costs, but the Court refused the 
application. 

Decision reversed. 

(a) Ante, p. 102« 
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November 13th. PowNALL, Appellant ; and Hood, Respondent. 
An extra or TTPON an appeal from the decision of the revising 

glut tide-waiter %^ 

is ao officer barrister for the borough of Hat^ch^ the following 

levying or ma^ case was Stated by him for the opinion of the Court : 
customs, within An objection was duly taken by Edward P&wnall to 
Tut^^aV^ the name of JViaiam Hood being retained on the list 
C.41. «.i.,and ^f persons entitled to vote for the boroush, on the 

IS therefore not *^ ° 

entitled to a ground that he had, during the qualifying year, been 
When the and Still was one of the class of persons commonly 

appellant ap« 

pears, and the Called extra or glut tide'^waiters, and as such disqualified 
noTthe^Court ^^"^ SO voting by virtue of the statute 22 Geo. S. r. 41. 
itelonnerprac- ^^ appeared that ordinary tide-waiters are officers 

tice of hearing 

the appellant's case argued before it will reverse the decision of the revising barrister. 
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appointed directly by the Lords Commissioners of Her 1851. 
Majesty's Treasury; and that their duty is to board Pownall 
vessels entering the port^ for the purpose of watching 
and taking charge of the cargoes until they can be 
examined by the proper officers of the Customs; but 
there being sometimes a glut of bjusiness of that de- 
scription, owing to the arrival of a great number of 
vessels at once, the collector of Customs (who is himself 
an officer appointed by the Lords of the Treasury, on 
the selection and recommendation of the Board of 
Customs) is empowered, by a general authority from 
the said Board, to keep a list of persons, who are to be 
ready to act as occasional or extra tide»waiters when- 
ever the business of that department may be in excess, 
and who are for that reason called extra or glut tide** 
waiters. These persons are selected and nominated by 
the collector of Customs, by virtue of the aforesaid 
general authority, at his own sole discretion, and their 
appointment is confirmed by the Board of Customs as 
a matter of course. When appointed and placed upon 
the said list, they are liable to be called upon to act as 
tide-waiters whenever there may be occasion for their 
services, being paid by the job, according to a certain 
rate of remuneration, by the collector of Customs, who 
makes a monthly report of such payments and of the 
work in respect of which they were made, to the Re- 
venue Department. The extra tide-waiters make, once 
for all, the same declaration of office that is made by 
all other officers of the Customs on their appointment ; 
and when once placed upon the said list they remain 
there until they resign, or decline to act when called 
upon, or are discharged for misconduct. 

The said William Hood was placed upon the said list 
Q 2 
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1851. io Naoember 1849, and has ever since remained thereon, 
PowKALL *"^ ^^ been repeatedly employed as an extra tide- 

H^D waiter during the last twelve months. The only ob- 
jection to him was that above mentioned. Being of 
opinion that the said William Hood was not, under the 
circumstances above stated, incapacitated from voting 
in the election of members to serve in parliament, I 
overruled the objection, and retained his name upon 
the list of voters. 

No counsel appeared for the respondent. 

KinglaJce, Seijt., who appeared for the appellant, 
proved service of notice on the respondent, as required 
by the 64th section of the Registration of Voters Act^ 
of the appellant's intention to prosecute the appeal, and 
was proceeding to argue the case, when 

Jervis C. J. said, Are you not entitled to judgment 
without argument? The Master tells us that such is 
the practice, when the respondent does hot appear to 
support the decision* 

Kinglake^ Serjt. That rule was acted upon in Ptmell 
v. Caswell (a), but the attention of the Court was not 
then directed to the previous authorities, which are 
collected in a note (6) to that case, and which were 
supposed to have settled the practice the other way. 
In Cooper v. Harris { Austin* s case) (c), which was the 
first case in which the point appears to have been 
mooted, Tindal C. J. assigned this reason for the rule 
then laid down by the Court, viz. that the appeal might 

(a) Ante, p. 141. (6) Ant^, p. 142. 

(c) Ant^, Vol. I. p. 208. . 
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turn out so weak a case that the respondent might not 1851. 
think it worth while to appear by counsel in support of 
the barrister's decision. And a still stronger reason is 
afforded by the language of the 66th section of the stat. 
6 Vict. c. 18.9 which makes the decision of the Court 
final upon the point of law adjudicated upon, and 
binding upon committees of the House of Commons. 
l^Maide J. The 64th section provides that no appeal 
shall be heard by the Court in any case whereon the 
respondent shall not appear, unless the appellant shall 
prove that due notice of his intention to prosecute such 
appeal was given to the respondent That seems to 
lead to the inference that upon proof of such due notice 
the appeal is to be heard.] 

Jeryis C. J. No decision would be pronounced on 
the merits of the case by giving judgment in favor of 
he party who appears, as the other must be taken to 
have retired from the contest. It does not seem right 
that we should bind the House of Commons by a de* 
cision, delivered after hearing the arguments on one 
side only. At all events, it is a very unsatisfactory way 
of doing business, but that we cannot help. We will 
hear the appellants' counsel. 

Kinglake. The question is, whether on the 31st day 
of Jtdy last the respondent was affected by any legal 
incapacity to vote, because if so, the barrister was 
wrong in placing his name on the register. No reason- 
able doubt can be entertained that Hood came within 
the exact meaning of the provisions contained in the 
Stat. 22 Geo. 3. c. 41. s. 1. That section enacts that "no 
commissioner, collector, comptroller, searcher, or other 

Q 3 
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1851. officer or person whatsoever ooncemed or employed in 
PowKALL ^^^ clmrffng, collecting, levying, or managing the 
Hood customs, or any branch or part thereof &c., shall be 
capable of giving his vote for the election of any knight 
of the shire, commissioner, citizen, burgess, or baron 
to serve in parliament.*' The general words here used, 
^ or other officer or person whatsoever," ^embrace, as 
widely as words can do, any officer employed by the 
Customs. The act was passed <^for the better securing 
the freedom of elections of members to serve in parlia- 
ment," and to prevent the exercise of government influ- 
ence. The respondent is a person peculiarly Kable to 
be affected by the influence of the Crovemment. The 
case itself finds that ordinary tide-waiters are officers 
appointed to watch and take charge of cargoes until 
they can be examined by the proper officers of the 
Customs. They are, therefore, persons employed in 
levying the Customs. And the only difference between 
an ordinary tide-waiter and an extra tide-waiter is this, 
that the former is constantly employed, and the latter 
only by the job. [Talfourd J. He has a general re* 
tainer from the Board of Customs.] In Harris 
Fudger^s case (a), it is true, the vote of an occasional 
tide-waiter was held to be good by die Kinsale Com-> 
mittee. \Maule J. If I were informed that a man was 
an occasional tide-waiter, I should infer that he was 
only occasionally employed in that capacity. The com- 
mittee were not told in that case, as we are here, that 
the party was liable to be called tipoa to act whenever 
there might be occasion for his services.] It VA found 
by the case that the respondent had made the declara- 

(a) Falc ^ FUx, 353. 
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tion required by the stat. 8 & 9 Vict. c. 85. s. 10., from 1851. 
all persons holding office under the Customs, including pownall 
not merely those who are paid by salaries, but by 
those who are paid under any special order of the 
Commissioners of (he Treasury or the Customs. The 
extra tide-waiters make this declaration, once for all, 
upon their appointment, and when once placed upon 
the list, they remain there until they resign, or decline 
to act when called upon, or are discharged for miscon- 
duct. \Tayburd J. According to 'the finding, they 
bold their office during good behaviour.] In Cooper v. 
Harris (Austin's Case), (a), this Court decided that 
a person employed under the Po^t Office, to carry 
letters and receive the postage thereon, at any time 
within twelve calendar moi^ths of the last day o^July^ 
was disqualified by the language of the section now 
under consideration. And in The King v. Salisbury (ft), 
it was held by Patteson J., that a person employed by 
a post-mistress to carry letters, at a weekly salary paid 
by her, but which was repaid to her by the Post Office, 
was a person employed by Che Post Office, within the 
Stat. 52 Geo. 3. c. 143. s. 2. [Talfom-d J. I think the 
guard of a mail coach has been held not to be disquali- 
fied.] (c). There are decisions of election committees 
on both sides of the question. 

Jervis C. J. I am of opinion that the dlecision of the 
revising barristel* miust be reversed. There is no doubt 
whatever that a glut tide-waiter is within the mischief 
contemplated by this act of parliament, because he is 
directly under the influence of the Government which 

(a) Ana, Vol. I. p. 207. {b) 5 C, ^ P. 155. 

(c) See the Cirencester Case (vote of Samuel Morris), 2 Fraser, 454» 

Q 4 
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1851. appoints him. But that would not be sufficient to 
PowNALL work a disqualification, unless he also came within the 

Hood. words of the act. I think, however, the facts stated 
in the case shew that he is an officer employed in 
levying or managing the customs within the meaning 
of the act of parliament. A regular tide-waiter is 
employed more constantly than an extra tide-waiter; 
but in what other respect does the employment of the 
latter differ from that of the former officer ? The case 
finds that when the extra tide«waiters are appointed 
and placed upon the list, they are liable to be called 
upon to act as tide-waiters whenever there may be 
occasion for their services, and that they are paid by 
the job. They are bound to obey the call, and to 
leave any other business which they may have in hand 
at the time. The employment of the tide-waiter, there- 
fore, diflfers from that of the glut tide-waiter in this 
respect only, that he is more constantly employed and 
paid regularly. For these reasons I think that the 
case is within the mischief, and also within the letter 
of the act of parliament ; that the respondent is con- 
sequently disqualified to vote, and that his name must 
be removed from the register. 

Maule J. I also think that a glut tide-waiter is an 
officer employed in the collection of customs. He must 
always be at his post, and be ready to act when called 
upon. The only distinction between him and a regular 
tide-waiter is, that the measure of his payment is the 
work which he does. He comes, therefore, very clearly 
within the definition of an officer employed in levying 
or managing the customs. As to his being within the 
mischief of the act, he is perhaps more peculiarly 
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within the mischief intended to be provided against 1851. 
than any body else. As he is placed on a list of per- Powkall 
sons who may be called upon to work or not, and he is j^^^^ 
only paid according to the work done, he is completely/ 
under the control of his superiors, and if be should be 
guilty of any political insubordination, and not prove a 
thorough-going partisan, they might keep him out of 
employment altogether. I think, therefore, that the 
respondent has exercised a sound discretion in not 
appearing to support the decision, which ought to be 
reversed. 

Williams J. and Talfourd J. concurred. 

Decision reversed. 



PowNALL, Appellant ; and Dawson, Respondent. November is. 

THIS was also an appeal from the decision of the Apartyclaim- 
.... r I 1 t n w-r » '^^8 *'^® "ght to 

revismg barrister for the borough of HafWich^ vote for a bo- 

who stated the following case: — Jliedunderone 

An objection was duly taken by Edward Pownall to iteiied^t*bie,*^ 
the name of Daniel Dawson beins: retained on the list ^^^^ ^^^.'^^\l # 

o over It, built of 

of persons entitled to vote for the borough, in respect ^^^^ j annexed 
of the occupation of property within the parish of of a lower 

elevation, was 

St. Nicholas^ the name of the said Daniel Dawson being another brick 
thus entered on the said list : first column, <^ Name, which again 
Daniel Dawson,-^* second, "Residence, fVest Street;" ][^*irreguiar 

wooden build- 
ing, divided into three compartments. Each of these compartments, as well as each of the 
two brick buildings, opened into the same yard, but there was no internal communication 
between any of these buildings. Held, that the premises formed one continuous structure, 
under the same roof, and therefore constituted a "building" within the meaning of 
2 mu. 4. c. 45. s. 27. 
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1851. tliird, *^ QnaHficitioD, workshops itable, and gulden;" 
P^y^ fbmtby ^ Situation of propertTy output westward." 

The ground of the said objection was, that the 
stable" and ^workshop" were not so situated with 
respect toeadi other that thejoould be uniied so as to 
form a qnalificatiooy or part of a qualification. 

The premises described in the third oolumn of the 
abore entrj, consisted of a two-stalled stable^ with haj- 
loft over it, bnOt of brick, annexed lo which, but of a 
lower deration, was another bridi building, to whidi 
again was annexed an irregular wooden building, 
divided into three compartments. Each of these cquk 
partments, as well as each of the two brick buildings, 
had a door in front opening into a yard, one side of 
which was bounded by thb row of buildings, and the 
opposite side by a high wall in which was a door 
opening into the garden, which was also completdy 
surrounded by a high brick walL The end of the yard 
fronting the street was enclosed by folding wooden 
gates, and the opposite end by a high blank walL The 
▼oter was a wheelwright and coach-builder by trade, 
and used all the buildings above mentioned for the pur- 
poses of his said trade, which he carried on there. He 
had never used the stable as such, but always as a 
painting shop. The adjoining brick building he had 
used as his carpentering shop, and the several compart- 
ments of the wooden building as places of deposit for 
the rough materials of his trade, and as stands for gigs 
and other carriages of his construction or which were 
left with ^im for repair. . The three buildings, or por- 
tions of building above mentioned, were closely an- 
nexed to each other, but there was no internal com- 
munication between any of them, except a door between 
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the two compartments of the wooden building which 1851. 
were used as stands for carriages. The whole of the Powmall 
premises were occupied by the voter under one land- jyjj^jf 
lord, and at a yearly rent of 10/., which was^ admitted 
to be the clear yearly value of them, and the only 
ground of objection to him was that above mentioned. 

Being of opinion that the common purpose for which 
the whole row of buildings was used and its complete 
enclosure in the yards gave it the character of a single 
building, I disallowed the objection, and retained the 
name of Daniel Dawson on the list. 

Kinglaket Serjt, for the appellant. It is submitted 
that the premises described in the case were not so 
united as to form one entire building, within the mean- 
ing of the 27th section of the Reform Act. The sub- . 
stance of the decisions may be said to be this, that two 
buildings cannot be annexed together for the purpose 
of conferring the franchise. It has been decided that 
rooms or floors of an entire structure may qualify a 
party to vote; but the principle which pervades both 
classes of cases is, that the ^^ building," whether it be 
the whole or the part of a structure, must be under one 
roo£ Demhurst v. Fielden (a) is an authority for the 
proposition that a claimant cannot join togetlier two 
separate buildmgs in order to make up the value re- 
quired to confer a vote for a city or borough. [^Maule J. 
In that case the buildings were 300 yards apart, and no 
question of continuity could have arisen.] The de- 
cision of the revising barrister seems to have been 
founded upon PoweU v. Price {b)^ but none of the 

(a) Ant^, Vol. I. p. 274. (b) Anld, Vol. I. p. 586. 
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1851. baildings described in the case is a hoase, and there^ 
fore the law of curtilage, does not apply. {Jervis C. J. 
It does not follow that circumstances may not make the 
three workshops one workshop.] The buildings are 
not under one roof. \Maule J. Do yoa mean by 
<^ under one roof" a roof of the same height? In that 
sense the Great Exhibition is not a building, because 
its roof is of different elevations.] If there were an 
internal communication, that would make the buildings 
under one roof, and so constitute one building. 
\Jervis C. J. Would not an external communication 
be sufficient ?] It is submitted that it would not. In 
Wright V. The Town Clerk of Stockport {a) the approach 
to the several rooms in the factory, which were held to 
be separate buildings, was from the outside ; but it was 
conceded that the rooms were all under one roof. 
[Maide J. That was a question of separation ; this is a 
question of aggregation. Jervis C. J. If you were to 
build a house on the top of an arch, would that be a 
building? There can be no doubt of it. Then sup* 
pose you fit up the arch below as stores or apartments, 
would not the whole building be under one roof?] In 
Jolliffe V. Rice (a) the judgment of Wilde C. J. pro*- 
ceeded upon the ground that the coach-house and 
stable described in that case had a common rooi^ and 
that there was a communication between them by means 
of windows. {Matde J. Are not the round tower of 
Windsor and the adjoining apartments under the same 
roof? Jervis C. J. " Under the same roof" means, 
that there shall be no other house intervening.] It is 
submitted that there must at least be continuity. 

(a) AntS, p. 92. 
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Jervis C. J. It seems to me that in this case, as in 1851. 
the last, there is really no question upon which the Pownall 
Court has to deliberate. My brother Kinglake has 
very properly brought before us all the cases bearing 
upon the point at issue; which, however, when ex- 
amined, are found to be very much against the appel- 
lant. I think that these premises are all buildings 
under one roof, that is to say, a roof without any break, 
and therefore I am of opinion that they form one 
building withing the meaning of the act of parliament. 

Maule J. I think that the respondent acquired a 
vote by occupying a building worth 10/. a year. The 
subject-matter of the occupation is an aggregation of 
workshops, though one of them takes the form of a 
stable, and they are occupied by one man for the pur- 
poses of one business. They are not separated from, 
but are annexed to each other; and when the term 
** building " is used, you are released from all questions 
which might arise upon the words " house " and " cur- 
tilage." All you want is unity, which may exist either 
where there is more or less than one building. Two 
or three different buildings will not confer a vote, but 
I do not think that the premises in this case are two or 
three buildings, because the place is occupied by one 
man for one purpose, and there is one continuous 
structure, under one roof. The cases cited during the 
argument very clearly establish that a part of a house, 
or of any other building whatever, if occupied by a 
person separately, although other persons have a 
separate occupation of other parts of it, is a building 
within the meaning of the act. But it seems to me 
that if a man occupies two floors in a house, and his 
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occupation is distinct, he occupies one building. That, 
however, is not material to the consideration of the 
present case, where the question is not whether the 
premises are parts of one building, but whether the 
structure consists of one or several buildings. For the 
reasons which I have stated, I think that it is one 
building, and therefore that the decisi<m was rij^t. 



Williams J. and Talfourd J. concurred. 

Decbion affirmed. 



November isih. Jabvis, Appellant; and the Town Gerk of 

Shrewsbury, Eespondent. 



The Conrt, on 
the motion of 
the appellant's 
coumel, re- 
versed the re- 
Tising bar. 
risters decision, 
without argu- 
ment, the re- 
spondent's 
counsel sUting 
that he could 
not support the 
decision. 



TJ^HJTJELEY appeared for the appellant in this 

appeal^ and Selfe for the respondent, and upon 

motion made by the former to reverse the decision of 

the revising barrister, Selfe stating that he could not 

support it, the decision was, without argument. 

Reversed (a). 



(a) This case affords the 
first example, since the Court 
obtained jurisdiction over re- 
gistration appeals, of the reversal 
without argument, of the bar- 
rister's decision. This decision 
has been inyariably affirmed, 
without argument, whenever 
the Appellant has not appeared 
by counsel. (See Bage v. Per- 
kins, ante. Vol. I. p. 255. ; 
Crocker v. The Overseers of SL 
Mary, Lambeth, Ibid. ; White 
r.PHng, ante, p. 141.) Pro- 



bably the Court, in affirming, 
without argument, the decision 
of the barrister, when no one 
appeared to impugn it^ were 
influenced by the considera- 
tion that the rule omnia prm* 
tumuntur riti esse acta, applies 
quite as strongly to judicial as 
to other officers. And we have 
seen {PownaU y. Hood, ante, 
p. 170.) that the appellant's 
case must be argued, when the 
respondent does not appear^ 
before the decision of the bar- 



XV. VICTORIA. 



183 



rister can be reversed. Does 
the appearance of the respond- 
ent by counsel change the cha- 
racter of the decision ? If 
not, the presumption in favour 
of its correctness would seem 
still to apply. The admissions 
of counsel are binding in civil 
actions, because they represent 
in Court the parties to the 
suit, but in a registration appeal 
much wider interests are in- 
volved than those of the nominal 
parties. Official respondents 
especially may have (and fre- 
quently have) no interest what- 
ever in a decision by which the 
electoral privileges of a whole 
constituency are deeply and 
directly affected. 

The effect of the judgment 
of the Court in this case may 
be open to some doubt. All 
that can be affirmed with cer- 
tainty is, that the name of the 
party, objected to before the 
barrister has been erased from^ 



or restored to the register^ con- 
trary to his decision. It is not 
easy to discover how the judg- 
ment can be ^^ final and con- 
clusive upon the point of law 
adjudicated upon " (8tat.6 Vict. 
c. 18. S.66,) because a com- 
mittee of the House of Com- 
mons can hardly be bound by 
a decision of the nature of 
which they must be utterly 
ignorant. Revising barristers 
in general, for a similar reason, 
cannot be expected to decide In 
conformity with the adjudica- 
tion^ if they should happen, 
unwittingly, to take a different 
view of the point of law decided, 
and it is even possible that the 
barrister whose decision was so 
unceremoniously overruled may 
consider the judgment more the 
act of the respondent's counsel 
than that of the Court, and 
decide on a future occasion the 
legal question in the same man- 
ner as before. 
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Eaddk, Appellant ; and Cooper, Respondent. Nowmher idth. 



AT a Court held before the revising barrister for the If a notice of 
claim conuins 

borough of Cambrtdgei John Rolfe Mann^ re- an inaccurate 

siding at St, Andreafs Hill, claimed to vote for a house a party's quali* 

situate at St. Andreufs Hill ; but it being proved that revising bar* 

the qualification depended on the successive occupation "onaideMif 

of two houses, namely, a house No. 15 HiW$ Road, in dealing wiUi 

•^ ' ^ the claim under 

the parish of 5/. Andrew the Less, and the said house ^^^ ^sth sec- 
tion of the 
Registration of 
Voters Act, whether the mistake ought to have been' corrected under the 40th section, 
supposing it to have occurred in the list of Voters ; and if so, he ought not to amend the 
claim, but decide that due notice of it has been proved to have been given. 
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1851, on SL Andremh Hilly in the parish of St. Andrew the 
Eadbn Greatf the revising barrister allowed the objection,*and 
CooptR. expunged the name. The claimant then proved due 
service of a notice of claim upon the overseers of xhe 
parish of St. Andrew the Great in respect of a house 
situate at St* Andrew^s Hill, ^* in successive occupation 
of and from a house, No. 15 Hill's Ready' and it v^as 
also proved that the house No. 15 Hill's Road was in 
the parish of St. Andrew the Less, and that the street 
called HilCs Road ran into two different parishes; 
namely, St. Andrew the Great and St. Andrew the Less. 
The appellant thereupon objected that the notice of 
claim was upon the face of it for two houses in the 
same parish, and was on that ground a bad claim for a 
qualification consisting of the occupation of two houses 
in different parishes, and that the claimant could not 
give evidence of any other qualification than that which 
was described in the claim, and that the description 
could not be changed by adding the name of the true 
parish to the house of No« 15 HUP s Road. There- 
vising barrister decided that the notice of claim was 
insufiicient as it stood, but held that he might amend 
the claim by adding to the description of the house the 
parish in which it was situate, and thereby enable the 
claimant to give evidence in support of successive occu- 
pations in the two parishes; and as the vote was 
proved in other respects, he inserted the name of the 
claimant in the list of voters in the parish of St. Andrew 
the Great. 

The question stated for the opinion of the Court 
was, whether he had power to amend the claim ; and 
whether he had power, under the circumstances, to 
receive evidence of a qualification consisting of the 
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successive occupation of two houses in different pa- 1851. 
rishes. 



Cmtch for the appellant. Two questions have been 
stated by the revising barrister for the opinion of the 
Court, but it is apprehended that the material one for 
consideration is, whether he had power to amend the 
claim. He has decided that the notice of claim was 
insufficient, as it originally stood ; and if he had no 
power to amend, it follows that he was not empowered 
to receive evidence in support of the claim as amended. 
\Jervis C. J. As I read the second question, he leaves 
it to the Court to say whether, under the circum- 
stances, he had power to receive evidence of a succes* 
sive occupation under the original claim.] The 
revising barrister for a borough has no power to amend 
a claim at all. The 4>0th section of the stat. 6 VicL 
c. 18., which confers upon him large powers of amend- 
ment, confines the corrections to mistakes made in the 
list of voters. [^Tervis C. J. referred to IVood v. TTie 
Ooaseers of fViUesden(a).'] The Court there held 
that it was a question of fact for the determination of 
the barrister, whether the qualifying property was suffi- 
ciently described for the purpose of identifying it ; but 
the point upon which the decision turned was, whether 
that description appeared on the face of the list of 
voters, which, in the case of a county, is made up of a 
copy of the old register, and the list of new claims ; 
Stat. 6 Vict. c. 18. 5. 6. By the 37th section of the 
act it is provided that the barrister shall have power to 
insert in the county list the names of claimants omitted 

(a) Ante, Vol.1, p. 314. 
VOL. II. R 
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1 851* bj the orerseers bat no correspoodiiig proTision is 
^j^sn made bj the 15th sectiooy which £rects what is to be 
^' done when persons hare becfl omitted from the boroogh 

]ists who are entitled to ToCe. They are directed to 
give notice of their chums to the oreraeers, who are 
required to make np those claims into a separate list, 
according to a form giren in schedule (B). It ibllows 
that the barrister is not aathorised^ nnder the 40th 
section, to amend any mistake in a daim. In coanties 
there is bot one list of Yoters; in many cities and 
boroughs there are two^ besides a list of claims. 
[Jems C. J. In Ludtett ▼. Kjundts {a) the Court held 
that the barrister might amend, under the 40th section, 
an erroneous statement of a person's place of abode in 
a borough list of voters.^ The place of abode of a 
voter is no part of his qualification. [Maide J* The 
question seems to be, whether the party objected to 
gave due notice of his claim.] The 40th section pro- 
vides that, '^whether any person shall be objected to 
or not, no evidence shall be given of any other quali* 
fication than that which is described in the list of voters, 
or claim, as the case may be." The point which arises 
in this case was mooted, but not decided, in Hitchim 
V. Brawn (&), and Flounders v. Donner (c). \Jervis C. J. 
In Hitchins v. Brcwn the Court did not decide the 
point, but Cdtman 3. expressed an opinion that the 
barrister was authorised, by the 40th section, to amend 
a claim, observing (£^), ^'This appears to me to be 
precisely the sort of case contemplated by that section, 
which in express terms empowers the barrister to 

(a) Ant^, Vol. I. p. 451. (6) Ante, Vol. I. p. 328. 

(c) Id. p. 365. (d) Ant^, Vol. I. p. 333. 
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change the description of the qualification as it appears 1851. 
in the list, when the alteration is made * for the purpose 

^ ^ Eaden 

of more clearly and accurately defining the same.'" ^ 

iMaule J. By the 38th section the barrister is re- 
quired to insert, in the borough list of voters, the name 
of every person omitted who shall be proved to his 
satisfaction to have given due notice of his claim to be 
inserted in such list, and to have been entitled, on the 
last day of Julj/^ to have his name inserted in the list 
in respect of the qualification described in such notice 
of claim. All that the barrister has to dd is to inquire 
whether the claimant has given due notice, and for 
that purpose he can only look at the notice which has 
been given. What is the use, then, of amending the 
claim ? If it contains a description of his qualification, 
which is not perfectly accurate, the barrister has to 
consider whether the description given amounts to due 
notice. That may depend, perhaps, on local circum- 
stances ; but when he finds that the terms of the notice 
are such that, if the mis-description had occurred in 
the list of voters, he might and would have amended 
it, that, I think, afibrds a strong argument for saying 
that the notice has been made out to his satisfaction.] 
The barrisiter says here that the notice of claim was 
insufficient; and that he amended it, ^^and thereby 
enabled the claimant to give evidence of successive 
occupation." 

WAeeler^ who appeared for the respondent, was not 
called upon. 

Jervis C. J. As I understand the case, the revising 
barrister seems to think that, as a matter of law, he was 

R 2 
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1851. precluded from considering the circumstances under 
eIdek which the notice of claim was given. If so, he was 
^ ^' wrong, because he had power to do so. 

Maule J. If the topography of a place be such that 
any body can understand where to find it by such a 
description as "15 HilVs Road" the barrister would 
do right in allowing the claim. Possibly the appellant 
may have a right to have the case sent back to be re- 
stated (a) ; but upon the whole^ there seems to have 
been a compensation of errors. No one probably could 
be misled by the notice, though it was defective ; and 
the barrister, though formally wrong, is substantially 
right. 

Williams J. and Talfourd J. concurred. 

Decision afiirmed. 

(a) This right was waived by the appellant^s counsel. 



November iSth. 



Shedden, Appellant ; and Butt, Respondent. 



If one party to yN this appeal paper books had been delivered to the 

an appeal neg- JL ^ ^ 

lects to deliver Chief Justice and senior puisne judge only, and 

his paper* 

books, the other when the case was reached, the Court ordered the 
him, or when master to Strike it out of the list. 

the case is 
reached, it will 

be struck out Poulden^ for the appellant, prayed for further time to 

deliver paper books to the other two judges, and re-^ 
ferred to Newton v. the Overseers of Mobberley. (a) 

(a) Anti, Vol. I. p. 335. 



of the list. 
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Jeuvis C. J. That case is no authority for looking 1851. 

over the non-delivery of paper-books. Sh«dd«n 

Appeal struck out. (a) 



V. 

Butt. 



(a) In Allan v. Waterhoute ent had omitted to deliver all 

(ante, Vol. I. p. 93., note)^ the the paper-books ; and the case 

Court allowed an appeal to was subsequently argued, 
•tand over when the Respond- 



Beamish, Appellant; and the Overseers of November xsth. 
Stoke, Respondents. 

AT a Court held at Caoentry for the revision of the A holder of 
,. ^ r X . 1 /. o T . 1 three shares in 

hst of voters for the parish of ^toke^ in the a building so- 
northern division of the county of Warmck^ before chased^freehold 
George Boden^ Esq., revising barrister for the said di- y^rly value of 
vision, John Benbone Hebbert objected to the name of ^a%d"kTo°Ihe 
Josiah Smith Beamish' being retained upon the list of trustees of the 

" * society for the 

voters for the said parish of Siokef in respect of pro- amount of the 

purchase 

perty situate in the same parish. The barrister struck money, which 
out the name of the party objected to, subject to the vanced to him, 
opinion of the Court on the following case : secure 5/. per 

The claimant, Josiah Smith Beamish^ is a member of ^p"jj, JJJe^pu^'- 
the Coventry and Warwickshire Benefit Building and ^^5"^^^^ sum, 
Investment Society (established under the provisions of "°^ exceeding 

per share per 
annum, for incidental expenses as the Committee should fix. In the mortgage a power of 
sale was reserved to the trustees, in case of neglect or refusal on tlie part of the mortgagor 
to observe any of the regulations of the society. By one of the society's rules he was bound 
to (and he did duly) pay Is. 6d. weekly for each share which he held, amounting to 1 11. I4s. 
per annum, and out of this sum there was appropriated in his accounts with the society 
8/. 18s. in part liquidation of the principal, 21. lOs. for interest, and 6s. for incidental expenses. 
Heldf that although the mortgagor was in actual possession of the rents and profits, he 
was not entitled to vote at the election of a knight of the shire by virtue of stat 6 Vict. c. 1 8. 
Si74. ; the whole amount of the annual payment of 11/. Mi. being a chaise upon the land 
within the meaning of stat. 8 Hen, 6. c. 7., and his estate being consequently of less value 
than 40s. by the year. 

R 3 
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J 851. the Act 6 & 7 Will. 4. c. 32.), in which he held three 

Ug^MisH shares. A copy of the rules of the society, as certified 

Overseers of ^"^ allowed by the barrister, is appended to, and they 

Stokk. are ^q form part of this case. Rules 5 and 7 of the 
society require each member to pay Is. 6d. weekly for 
every share he may hold ; and Rule 12 provides "That 
all members upon receiving the amount advanced, shall 
execute to the trustees for the time being a legal mort- 
gage of the property offered as a security, to secure to 
them the sum he may be indebted to the said society, 
with a premium for prior advances equal to 51. per 
cent, per annum, upon the amount of advance until 
repaid, and such sum, not exceeding 2s. 6d. per share 
per annum, for incidental expenses as the committee 
shall fix," in which mortgage power is to be reserved 
for the trustees, ^^ in case the member taking the same 
(advance) shall at any time thereafter fail, neglect, or 
refuse for twenty-six weekly meetings to pay, observe, 
and perform all or any of the subscriptions, payments, 
covenants, and agreements, and regulations on his part 
respectively to be paid, observed, and performed," to 
receive the rents of the premises, and sell the same as 
therein mentioned ; and also retain " to themselves, on 
account of the society, the full amount of all and every 
subscriptions and premium which would, according to 
the rules and regulations for the time being of the so- 
ciety, have thereafter become payable by such member, 
as if the same were then in arrear." It also provides 
" that if any member shall be desirous of redeeming his 
security, the committee shall setde the terms (according 
to the particular circumstances of each case) on which 
the member shall be allowed to redeem; and upon 
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compliance with such terms, &c., the deeds are to be 1851. 

given up, and a receipt endorsed. Beamish 

On the 19th October. 1850, the claimant became the ^ "' ^ 
' ' Overseen of , 

purchaser in fee simple of a piece of building land in Stoki. 
Avon Street in the said parish of SioJce, of the annual 
value of 6/., and received a conveyance, and entered 
into possession thereof accordingly, and on the 20th 
October executed a mortgage thereof to the trustees of 
the said society, a copy of which is appended to and is 
to form part of this case. At the date of the mortgage, 
the society had advanced to the claimant the sum of 
84sZ. 14s. Od. which sum was made up as follows : — 



£ 


5. 


d. 


71 


11 


3 


4 


1 


6 



Purchase money of land 

Legal expenses 

Incidental expenses at 2s. per share, or 

65. per annum - - - 1 19 

Premium at the rate of 5L per cent, 
interest on the balance of 55h \5s. Sd. 
then unpaid on three shares, until the 
same would be paid by the weekly 
payment of Is. 6d. per share, or 4>5. 6d. 
per week - - - - 7 2 3 

£ 84 14 



This mortgage is still unsatisfied, but the ordinary 
contributions of Is. 6d. per share, or 45. 6d. weekly 
(required to be paid by the claimant agreeably to the 
proviso in the mortgage deed, and the rules of the 
society, on account of both principal and interest) 
amount to the sum of 11/. 145. Od. per annum. No 
default has been made in payment of the contributions; 

R 4 
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1851. and the claimant has always been, and is now, in the, 
Bbamisb actual possession of the property. 
Overseen of ^^ ^^ proved that on the 3rd January 1851, the 

^*^*'*- sum then remaining unpaid and actually due to the 
society from the claimant in accordance with the rules 
thereof, was 47iL 10s. S^. ; and that since that time on 
receipt of the ordinary contributions to the society by 
the secretary, they had been appropriated by him from 
time to time, in his accounts with the claimant, in the 
following proportions and manner, viz., 8/. 18s. in part 
liquidation of the principal of the mortgage debt, 65. 
for incidental expenses (being the expenses of working 
the society), and 2/. lOs. for premium on interest, such 
premium or interest being calculated on the amount of 
principal money then remaining unpaid to the society. 

For the claimant it was contended that the contribu- 
tions of 45. 6^. weekly for the three shares ought not to 
be deducted from the annual value of the qualification, 
but only so much thereof, viz. 2/. 165. per annum, as 
was charged for incidental expenses and interest on 
the said principal sum of 47/. 105. %d. due on the SOth 
January last, and on payment of which on that day the 
trustees must have endorsed a receipt on the mortgage 
deed, pursuant to the fifih section of the above-mentioned 
act and the twelfth rule of the society, which would 
leave 3/. 45. as the annual value of the claimant's in* 
terest in the property, and that the rest of the con- 
tributions must be taken to be and were specific 
repayments of the principal money remaining due on 
the mortgage. 

On the part of the objector it was contended that 
the arrangement between the claimant and the building 
society is in substance and effect a mortgage whereby 
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the amount advanced and the interest were secured' 1851. 

and made payable by weekly instalments or " contri- beamwh 

butions," and that such "contributions" were in law. ^ ^' ,, 
' OTereeen of 

as well as in fact an annual charge " upon the estate Sw>ki. 
beyond its annual value," thereby reducing the present 
interest of the claimant therein to less than the value of 
405. by the year above all charges. 

The barrister was of opinion that the weekly pay- 
ment of 45. 6d. for which the claimant was liable under 
the rules of the Society, and which was secured by the 
mortgage, was a charge upon the estate, and should be 
deducted from the annual value thereof, and that such 
deduction reduced the annual value of the estate below 
405. 

If the Court of Common Pleas should be of opinion 
that only so much of the said weekly payment of 45. 6d. 
as was payable in respect of interest, namely, amounting 
to the sum of 2L 165. per annum, ought to be deducted 
from the annual value of the claimant's property, then 
the claimant's name was to be restored to the list of 
voters; if otherwise, his name was to remain erased. 

D. D. Keane {Lutwyche with him), for the appellant. 
The annual value of the claimant's interest in the 
property was Si. 45., and therefore the revising bar- 
rister was wrong in erasing his name from the list of 
voters. By the stat. 6 Vict. c. 18. 5. 74. the mortgagor 
in possession of the rents and profits is entitled to vote,, 
if the annual value of the premises be sufficient, which 
is required by the stat. S Hen. 6. c. 7. to be 405. by 
the year at least " above all charges." The words in 
the original French are " outre les reprises.^' The word 
" reprise " means " a deduction from the profits ; " 
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It is m tddog hmdk of that 
aad m deprivvtioo /iro £m£9 of the^ 
the preKot case, it indadcs the 
cgpcmes ixiw i ug doe oo the iiii|Mid h«lanrr of the 
iBor^gsge aHnqr; the fiajf i mt of 4s;. 6dL weekly is an 
ootgoiog which augments the qoantilj of the daimant's 
estate. \JeroU C. J. He has to par llZ. 14s. yearly, 
and the anooal iralne of the land is cxily eL Made J. 
The statute of .Efei. 6L fcliers to p e t sous who may 
^ expend '^ 40s. by the year. How can this person 
expend that som?] The word '^ expend" is limited 
fay the w<Mils which fi>now *^ as afore is said," im- 
pljring 401;. abofve wD dhvgcs. In adiiliiai \d^L\^s. 
charged upon the premises for mterest and mcidental 
expenses, be expends S/. 4s. oat of bis land in rcdocing 
the principal som, thereby enlarging the qoantity of bis 
in terest, [Mandei, The tme test of Tdne is, whether 
a tenant would take the knd from year to year, pay all 
the charges, and gire the claimant 40s. a-year besides. 
It seems to me that this is Tery like the case of Lte t. 
Hutchinson (a).] The decision in that case proceeded 
upon the stat. 28 Geo. 3. c. 36. s. 6. containing the 
frediolder^s oath ; bat, as appears from the Common^ 
Jottmals (1789), so vast a number of petitions were 
poured in against the act, that the Legislature was con- 
strained to reped it immediately by the stat. 29 Geo. 3. 
r. 18. {Jervis C. J. The decision of the Court was not 
founded upon the stat. 28 Geo. 3. c. 36. s. 6. ; it was 
only said that the freeholder's oath therein contained 
was a good key to the exposition of the stat. 8 Hen. 6. 

(a) Ant^ p. 159. 
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c. 7.] No weight can justly be 4lfie to an exposition 1851. 
which has been swept away by the act of the legislature beamuh^ 
itself. [Maule J. The stat. 28 Geo. 3. was not passed ^ "' ^ 
to remore doubts arising out of the stat. 8 Hen. 6. c. 7.] S^oki; 
It is submitted that the act 28 Geo. 3% is no key to the 
meaning of the stat. 8 Hen. 6., not only upon the ground 
that the former act has been reftoaled, but because it is 
clear the words contained in the freeholder's oath were 
repealed advisedly. Those words are larger than the 
terms used in the act 7 & 8 Will 3. c. 25., and the 
act 6 Geo. 2. c. 23. All that has been decided by 
Copland v. Bartlett {a) and Lee v. Hutchinson (6) is, 
that the interest due on a mortgagees a charge on the 
freehold. In the former case, it was held that payments 
made by a member of a building society, in discharge 
of the sums monthly accruing due on his shares, were 
such a charge ; but it did not appear what propor«- 
tion of the amount paid was paid as interest^ and 
what pro(K)rtion was paid in reduction of the prin- 
cipal sum secured by the mortgi^e. In the absence 
of evidence, therefore, to the contrary, the Court as- 
sumed that the whole amount of the payments; was a 
charge upon the land. Here the amount payable for 
interest and incidental expenses is ascertained to be 
2/. \Ss^ per annum, leaving the mortgagor in possession 
of the rents and profits of the land to the extent of 
Si. ^s. above all charges. 

E. Beavan for the respondents. The annual value 
of the land to the claimant is nothing. In the argument 
for the appellant the quantity of his interest in the 

(a) Aiit^, p. J 02. (6) Ante, p. 159. 
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1851. premises has been confounded with their value. The 

Bbamish principle of Lee v. Hutchinson (a) is strictly applicable, 

^* for the claimant is compelled to pay 11/. 145. annually 

SioKi. as the consideration for retaining possession of land 

which is only worth 6/. 

Keane replied. 

Jervis C. J. I think that this case is governed by 
Lee V. Hutchinson (a), following out the rule laid down 
in Copland v. BartleU (b). The true mode of dealing 
with these cases is not to enter into minute refinements 
for the sake of discovering a way in which the plain 
provisions of a statute may be evaded, but to look at 
the real value of the estate to the claimant. The 
estate is worth 6/. a year, but the appellant pays in 
respect of it, for interest, expenses, and instalments 
towards the discharge of the principal money due, 
11/. 145. ^he annual amount of the rents and profits, 
therefore, is a minus quantity. At present the estate is 
worth nothing per annum to the claimant. If he were 
to go on paying this sum for four years, and at the end 
of that tme were to commit a forfeiture by a breach of 
any of the conditions of the mortgage, he would then 
lose his estate altogether ; and yet, if he is now entitled 
to a vote, he might go on voting during the whole of 
those four years in respect of a qualification which 
would then turn out to have been no qualification at 
all. It seems to me that this is an attempt to evade the 
plain meaning of the stat. 8 Hen. 6. r. 7., and that 
the respondents are entitled to our judgment. 

(a) Ant^, p. 159. (6) Ant^ p. 102. 



XV. VICTORIA. 

Maule J. If the Court were to decide in the ap- 
pellant's favour, we should be obliged to hold that, if a 
man bought land for more than its value, and cove- 
nanted to charge the purchase- money on the estate "with 
interest, he would be entitled to a vote, although be 
derived no profit from the land. I think this case 
comes substantially within the principle of 2>^ v. 
Huichinson. 
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1851. 



BsAMfSH 
V, 

Overseers of 
Stokb. 



Williams J. The argument for the appellant im- 
pliedly admits that we must dismiss the appeal if we 
adhere to our former decisions, and I see no reason to 
depart from them. 



Talfourd J. concurred. 



Decision affirmed, with costs. 



BuRTON) Appellant ; and Broods, Respondent- 
Burton, Appellant ; and Blake, Respondent. 



November ISth. 



T^HESE were appeals from the decision of the re- If the case 

vising barrister for the southern division of the tii« appellant to 
county of NorthampUm. t^:S!Z«.. 

tain the re- 
▼ising bar« 
rister*s signature at the end of it, the Court cannot hear the appeal, unless the respondent 
consent to have such signature inserted in its proper place. 

The minister of a dissenting congregation occupied a house and garden worth more than 
405. per annum, the legal estate in fee in the premises being vested by deed in trustees. 
One of the trusts in the deed was <* to permit the minister for the time being to reside 
in the premises without paying any rent.** The evidence of the minister's appointment 
Was his own statement, that it was general and for life. Held, that as the barrister bad 
admitted that evidence, the appointment must bo taken to have been made for life, and that 
the minister had an equitable estate of freehold, and was entitled to vote ^cordingly. 
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1851. 



v. 
Brooks. 

Burton 
Blakk. 



MICHAELMAS T£RM, 

Humfrey^ for the appellant,, was about to argue the 
first case, when 

Jervis C. J. said, These cases do not appear to have 
been signed by the revising barrister. The 42nd section 
of the Registration of Voters Act requires the barrister 
to sign and indorse the statenient of facts ; these cases 
are only indorsed with his signature. Again, the 62nd 
section speaks of the statement of facts sent by the 
appellant to the Master, <*so signed by the said revising 
barrister as aforesaid." Then the Master is to enter 
the appeal ; and by section 63, the judges of the Court 
are to make arrangements for hearing appeals ^' entered 
as aforesaid.'' Unless the respondent consents to waive 
the objection, the Court will have no jurisdiction. 



HayeSf who appeared for the respondent in the first 
case, consented to have the signature inserted on a 
future occasion in its proper place at the end of the 
statement, and to take no objection on account of its 
not having been placed there at the proper time. 



Jervis C. J. We will now hear the first case,, which 
is presumably signed, but as no one appears for the 
respondent in the other to consent to the same course 
being taken, we cannot help the appellant. 

Humfrey suggested that under the 65th section, the 
second case might be remitted by the Court to the 
revising barrister. 

Talfourd J. The case can only be remitted to the 
barrister *^ by whom it shall have been signed.'* 

Burton v. Blake struck out accordingly. 
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In Burton v. Brooks the barrister stated the following 
facts for the opinion of the Court. 

It appeared that Thomas Brooks is th€ minister of a 
dissenting congregation, at Moade, in Northamptonshire^ 
The evidence of his appointment was his own state- 
ment, that it was general and for life, and the following 
letter was produced : — 

''Hartwell, May 21. 1849* 

" Dear Sir, — Yesterday we asked the subscribers to 

stop, as we had proposed ; and, as far as we could 

ascertain, their feelings are in unison with those of the 

Church members in desiring to secure your stated 

ministration at Roade. We have therefore now (on 

behalf of the Church) to invite you to accept the 

pastorate, and come and reside amongst us. In this 

invitation we most cordially join. We trust the matter 

has been the subject of much prayer, and that your 

coming amongst us (if such should be the will of God) 

may be for his glory and great good^ 

*< We remain, yours sincerely, 

William Handsj 1 

„- _ r Deacons. 

IVm, JameSi J 

" P. S. — Will you please to let us have your de- 
cision (as to next Sabbath) as early as possible, in order 
to afford time to get a supply, if one should be needed ? 
Please to direct to Mr. Hands.*' 

Upon receipt of this invitation, Mr. Brooks entered 
immediately upon the office of minister, which office he 
still fills, and took possession of the house and premises 
with the consent of the trustees, and has continued in 
possession from that time to the present. The house 
and garden are worth more than 405. per annum. The 
legal estate in fee in these premises was vested by aa 
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BORXOV 

Brooks. 

BURTOK 

▼. 
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.1851. 



Burton 

V. 

Brooks. 
Burton 



indenture^ bearing date the 24th Jtdy^ 1844 (when one 
Samuel Deacon was minister), in certain trustees, and 
the trusts declared in respect thereof, so far as are 
material to the present purpose, are as under : — " upon 
trust from time to time, and at all times thereafter, to 
permit and suffer the said Samuel Deacon, the then 
pastor, teacher, or minister of the said congregation of 
Protestant dissenters, called Baptists, belonging to the 
said meeting house, for and during his life, if he should 
so long continue pastor, teacher, or minister of the said 
congregation, and after the death of the said Samuel 
Deacon, or his ceasing to be pastor, teacher, or minister 
of the said congregation, to permit and suffer the said 
pastor, teacher, or minister of the said congregation for 
the time being, such pastor, teacher, or minister to be 
from time to time elected and appointed by the ma- 
jority of the said congregation, to dwell, inhabit, or 
reside in the said cottage or tenement, and occupy and 
use the same, with the appurtenances thereto belonging,- 
without paying any rent: and upon this further trust, 
from time to time to permit and suffer the said congre- 
gation of Protestant dissenters, called Baptists, whereof 
the said Samuel Deacon was then pastor, teacher, or 
minister, and every succeeding congregation of Pro- 
testant Baptist dissenters at Roade aforesaid, as often as 
they should think fit to use the said erection and build- 
ing built on the said orchard, ns or for a meeting house 
or place for their assembling themselves together for 
the worship of God according to the privilege or in- 
dulgence given or granted to Protestant dissenters by 
an act of Parliament theretofore made, or by such other 
act as should hereafler be made, and for their meeting 
or a3sembling themselves together there for the same 



XV. VICTORIA. 

• 

worship, and for the well ordering and governing of the 
said congregation for the time being, or for any other 
lawful purposes, as often as the said congregation and 
their pastor for the time being, or the major part of 
them, should think fit." It was objected that, under the 
circumstances, Mr. Brooks did not take a freehold 
interest, but the revising barrister allowed the name to 
remain on the list. 
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1851. 



BuKTOir 

▼. 
Beooks. 

BusiToy 

V. 
BlAKK. 



Humfrey for the appellant. The decision of the 
barrister was erroneous. The respondent has no free- 
hold estate, but is merely a tenant at will. Doe d. 
NichdlY. M^Kn€g{a). [Williams i. The respondent 
does not claim a legal but an equitable estate. Matde J. 
In the case cited the only point decided by the Court 
was, that, the legal estate being in the trustees, they 
might maintain ejectment against the minister ; but it is 
quite consistent with that decision that he may have 
been an equitable tenant in fee.] The revising barrister 
does not find that the respondent holds his appointment 
for life, he only says that he was the minister of the 
congregation. There is nothing but the respondent's 
own statement to shew what the nature of his appoint- 
ment was. 

HayeSi for the respondent, was not called upon. 

j£RVis C. J. The barrister finds that the evidence 
of the respondent's appointment was his own statement 
that it was general and for life. He appears to have 
considered that evidence sufficient, and therefore we 
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1851. raust take it that the respondent is minister for life, 
3jj^^^ holding his appointment under the trusts of the deed, 
g ^' ^ He has therefore an equitable freehold estate, and the 
BbBffON decision of the revising barrister must be affirmed, 
g^^'j^^ The other judges concurred. 

Decision affirmed, with costs* 
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By Stat. 11 & 
12 Vict. C.90. 
no person is 
entitled to be 
registered as a 
voter for a 



A T a Court held before the revising barrister for the 
city of Westminster^ the claim of the appellant to 
vote in the election of members of parliament for the 
said city was rejected, subject to the decision of the T®*®' '°*' 
Court of Common Pleas upon the following case : unless, on or 

^ ^ before the 20th 

of July be shaU ■ 
have paid all assessed taxes which have become payable by him previously to the 5th of 
January preceding. By the 43 Geo, 3. c, 161. s. 23. the assessed taxes are payable, and 
are to be paid quarterly, viz. on the 20th of June^ the 20th of September, the 20th of 
December and the 20th of March, By the 48 Geo, 3. c. 141., assessed taxes are to be 
collected in equal moieties within twenty-one days after the lOth of October and the 5th of 
April, but with a proviso that nothing in the act shall be construed to alter the times when 
the duties were payable under previous acts. 

The quarter's house-tax due from the appellant on the 20th of December was not de- 
manded until the 1 Ith of April, and he did not pay. it until the 30th of July, Held, that 
a demand is unnecessary except previously to a levy in default of payment, and that as the 
taxes are payable quarterly, though collected half-yearly, the appellant was not entitled to 
be registered. 

VOL. II. T 
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] 852. The appellant claimed in respect of certain property 

J^ occupied by him in the parish of Si. Clement Danes^ to 
Sm " lby ^*^® ^''* name inserted in the list of persons entitled to 
vote at the election of members to serve in parliament 
for the city of Westminster. His claim was free from 
all objections except one, namely, that he had made 
default in the payment of assessed taxes. 

Under the Reform Act, 2 WiU. 4. c. 4>5., no person 
could be put upon the register unless he had paid on or 
before the 20th of Jtdy all assessed taxes which should 
have become payable from him in respect of the pre- 
mises previously to the 6th of April then next preceding. 

By Stat. 11 & 12 Vict. c. 90., the period of permis- 
sible arrears is enlarged, for by that act it is sufficient if 
the claimant has paid on or before the 20th ofjufyf all 
assessed taxes which shall have become payable from 
him in respect of the premises, previously to the 5th of 
January in the same year. 

Assessed taxes appeared to the barrister to be payable 
quarterly on the 20th of June^ the 20th of September^ 
the 20th of December ^ and the 20th of March. 

The instructions to the collector represent the as- 
sessed taxes as payable quarterly, and require them to 
be collected and recovered forthwith whenever there is 
danger that a tax may be lost. A copy of these in- 
structions was laid before the barrister, and it appeared 
by them and from other evidence that, to save expense, 
and to promote convenience, assessed taxes, although 
payable quarterly, were in general only collected half 
yearly, by equal moieties, at Michaelmas and at iMdy^ 
day. 

It was proved that the collectors always received 
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quarterly payments yoluntarily tendered, and for such 183^. 
quarterly payments gave quarterly discharges. ^^^ 

The appellant was returned a defaulter under the ^ ^* 
12th section of the Registration Act| 6 Vict. c. I8.9 for 
not having paid on or before the 20th of Juhf^ 1652^ 
the quarterly house- tax of the 80th December^ 1851, 
and in point of fact it was proved that he did not pay 
that tax until the SOth of July, although the same was 
demanded of him on the 11th oi ApriU 

The revising barrister held, that the quarterly house* 
tat of the SOtb of December 1851 was, under the stat* 
11 & 12 VicL Ci, 90,, payable from the appellant ** pre» 
viously to the 5th Of January last ; '" and as he had al* 
lowed the 20th of Jviy to expire without satisfying the 
demand, the barrister rejected his claim. 

The appellant urged that, inasmuch as the quarterly 
house-tax of the 20th of December was not actually de- 
manded previously to the 5th oi January^ it was there* 
fore not payable previously to that day, but the I'e- 
vising barrister did not assent to that proposition* 

The appellant urged, also, that it was enough for 
him to have paid his assessed taxes down to the 20tb 
of September^ 1851 ; but the barrister held the contrary. 

The claims of 118 other persons to vote depended 
upon the same state of facts, and their appeals against 
the barrister's decision was accordingly consolidated with 
the principal case* 

KinglakCi Serjt (/)• /X Keane with him) for the 
appellant. It is contended, in the first place^ that the 
tax was not payable quarterly, but by half-yearly instal- 
ments, and therefore was not due until the 20th of 
March. The 27th section of the Reform Act confers 

T 2 
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1852. the right of voting on 10/. occupiers, subject, among 
J~ ^ other conditions, to the payment, on or before the 20th 
of July ^ of the assessed taxes which shall have become 
payable in respect of the occupation of the qualifying 
premises previously to the 6th of April preceding. The 
Stat 11 & 12 Vict, c* 90. gives the voter further time 
for the payment of his taxes, and substitutes the 5th day 
of January for the 6th of ApriU The question, there- 
fore, in the present case, depends upon the construction 
which is to be placed on the joint operatipn of the stat. 
48 Geo. 3. c. 161., and the stat. 48 Geo. 3. c. 141. By 
the 23rd section of the first of these statutes (The 
General Assessed Taxes Act) it is enacted that the 
duties assessed shall be paid by quarterly instalments : 
but the directions given in the 3rd rule of the stat. 48 
Geo. 3. c. 141. requires that they shall be collected 
half-yearly, within twenty-one days after the 10th of 
October and the 5th oi April in each year, with a proviso 
that nothing therein contained shall be construed to 
alter the times or proportions at or in which the said 
duties were made payable by former Acts, or in any 
way to impeach or affect the powers or provisions of the 
said Acts for the recovery of such duties at the times 
and in the proportions therein described. It will be 
argued for the respondents that the collectors may still 
exercise the power given by former Acts, of levying for 
taxes quarterly ; but it is submitted that the meaning of 
the two statutes, taken together, is, that for all ordinary 
purposes the taxes are to be collected half-yearly, and 
that the power of levying is reserved for cases of emer- 
gency. The general practice is consistent with this 
view of the law. Nobody ever heard of a quarterly 
collection of assessed taxes. What, then, is the meaning 
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of the words ** which shall have become payable*^ in 1852. 
the 27th section of the Reform Act? The correspond* Yomn 
ing section in the Irish Reform Act, 2 & 3 fVill. 4. g^jpi^^ 
c. 88. s. 7., has the words ^Megally due and payable,** 
and, looking at the manifest inconvenience which would 
arise from any over-refined distinction between that 
which is payable and that which may be collected^ it is 
submitted that the true meaning of the Acts of Parlia- 
ment is that the assessed taxes are payable half-yearly, 
and not by quarterly instalments. But, secondly, even 
if the Court should feel bound to bold, upon a strict 
construction of the words of the statutes, that these 
taxes are payable quarterly, it is contended that the 
voter cannot be disfranchised by non-payment, until a 
demand has been made by the collector. No demand 
of payment was made in the present case before the 
5th of January. By 43 Geo. 3. c. 99. s. 33. the col- 
lectors are required to ^^ demand *' payment, and in case 
of refusal they are then authorised to distrain. [Jervis 
C. J. That is, they cannot collect forcibly until after a 
demand.] The 10/. occupiers are substituted by the 
Reform Act for the old scot and lot voters, and it has 
been decided that a scot and lot voter could not be 
disfranchised for non-payment of rates without demand ; 
Cullen V, Morris (a). [Jervis C. J. No period was 
fixed for the payment of scot and lot, and consequently 
a party might pay his rates at any time before he actu<9 
ally gave bis vote.] 

Wordsworth for the respondent. Upon the last 
point. Rex v. Ford {b) is an express authority to show 

(a) 2 Stark, N. K C. 577. (6) 2 Jt. i E. 588. 

T 3 
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1852. that the principle of the decision in CuUen v. Morris (a) 
y^nj, does not apply to the payment of assessed taxes. [He 
SMSDtiT. ^** ^^^^^ stopped by the Court.] 

Jervis C J. It seeiiis to me that in this case the 
revising barrister put a right construction upon the 
sttitutes relating to the assessed taxes, and, therefore, 
properly rejected the vote of the appellant. No doubt 
this is a case of great importancci for in the present 
state of ignorance on the subject, a great many house- 
holders may be disfranchised because their attention 
has not been called to the general bearing of these 
acts of parliament, and consequently their taxes not 
having been demanded, they have not paid them 
quarterly as tlie law requires. The difficulty has arisen 
from the framers of the recent statute (11 & 12 Vict* 
€. 90.)» who wished to allow a longer period for the pay- 
ment of taxes, not bearing in mind the time at which 
they were payable under the old law. By the statute 
43 Geo, S. (7. 161., taxes are to be paid by quarterly 
instalments, but the Reform Act, it is said, was framed 
with a view to the mode of collection, which, although 
the taxes were payable quarterly, only contemplated 
half-yearly payments^ namely, in September and in 
March. Unhappily, this was not attended to in framing 
the new act, and therefore that act has not eflPected 
what it was intended to do. Taxes, though payable 
quarterly, are in flict demanded half-yearly, and ac- 
cordingly the days selected in the Reform Act were 
applicable to this state of things, for by that act it is 
provided, that no occupier bhall vote unless he shall. 

• (a) 2 Stark. N, P. t 577. " ^ 
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have paid on or before the 20th JvHy^ all the poor's rates 1852. 
and assessed taxes which shall have become payable ^~ 
from him previously to the 6th April then next pre- ^* 

oMIDLVT* 

ceding, which means, those which are due on the 20th 
March^ and have been demanded, because the taxes 
which are due in the March quarter, with those which 
are also due fbr the previous quarter, are demanded 
half-yearly in March or Aprils and are payable by the 
Reform Act between March and the 20th JtHy. These 
minute matters, which often escape the attention of 
legislators, were borne in mind by the framers of the 
Reform Act, but not by the framers of the recent act, 
for by extending back the time for payment from April 
to January^ they have either included another quarter, 
that due in December^ or prevented the party having 
notice by a demand. The effect is this ; you are still 
only to pay on the 20th July. If before the 20th JtHy 
you pay the taxes demanded of you in March or Aprils 
you, in truth, do pay the tax that was due in January. 
If you choose to wait for notice you must pay the tax 
due for the quarter ending on the 20th March, as you 
did under the old act, but if you choose to avail yoursdf 
of the recent act, you must not wait for notice, but must 
go and tender to the collector the tax due in January. 
That is the practical bearing of the two acts. The 
real question is, whether this tax was payable on the 
20th December or on the 20th March, or only on de- 
mand? When you come to look at the acts of par- 
liament, there is really no difficulty whatever. The 
scheme of the statutes is plain and intelligible. The 
assessment is made for the year, and under the original 
act (4S Geo. S. c. 99. s. 12.) payment was to be de- 
-inanded within ten days aAer the taxes became pay- 
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1852. nble. The second act (43 Geo.S. c. 161. s. 23.) fixes 
^T^^ specifically the periods at which the tax is to become 
payable, and says that it shall be paid by quarterly in- 
stalments on the 20th Juncy the 20th September^ the 
20th December^ and the 20th March. Then, in order 
to avoid what might appear to be a hardship^ by en* 
abling the collector instantly to pounce on the tax- 
payer, and put his powers in force without further 
notice, the statute provides that a demand shall be 
made, within a certain time after the money becomes 
due, before levy or execution by seizing his goods. 
By the stat. 48 Geo. 3. c. 141. directions are given 
for collecting the taxes in moieties, namely, one moie^ 
before the 10th of October ^ or within twenty-one days 
thereafter, and the other moiety before the 5 th of Aprils 
or within twenty-one days thereafter ; and in order to 
avoid any difficulty or ambiguity, it is expressly pro- 
vided that nothing therein contained shall be construed 
tQ alter the times or proportions at or in which the. 
said duties are payable, and that it shall be lawful to 
demand, receive, or levy the same according to the 
previous acts* It has been contended on the part of 
the appellant that there are expressions in the statute 
which treat the levy and payment as identical, that is, 
after the half-year has expired. But that argument 
has been already answered by saying, that if you levy, 
payment so enforced necessarily involves a previous 
demand, because the act of parliament which gives the 
power to compel payment by such means requires that 
there sl^buld be a demand previous to the levy* As to 
a previous demand being necessary, the answer to that 
question follows from the other* The tax is made 
payable quarterly by the statute, and is therefore ^^ 
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ahle^ thougli it cannot be enforced^ without demand* 1852. 
The appellant, therefore, has not paid in due time the 
tax which was payable on the 20th December*, and I 
think that the revising barrister was right in disallowing 
his vote» 

Maule J. I entirely agree with what the Lord 
Chief Justice has said. He has pointed out how it 
has happened that the act of Victoria has not given 
all the relief to the voter which the legislature may 
have intended* That, however, is only after all matter 
of conjecture, and such considerations could only be 
called in aid in the construction of this act if the words 
of the act were obscure, or if their meaning were 
doubtful, or if they involved soipe manifest contradic- 
tion, or if some great inconvenience must necessarily 
arise from construing the words in their natural sense^ 
so 9S to induce the Court to believe that they must 
have been used iii another and a different sense^ Now^ 
I do not think that there is any inconvenience of that 
kind to be apprehended. The words of the act are 
that the voter shall pay all taxes which are payable 
from him before the 5th o^ January. The question then 
is, what taxes are so payable, and the answer must 
be sought in the words of the act imposing the tax in 
question, which provides that it shall be payable quar- 
terly. It is true that there are certain provisions in 
another part of the act, requiring the collector to 
collect the taxes half-yearly; that is, not to let them 
go over the half-year. But there is nothing to prevent 
his collecting them quarterly if he pleases, although 
such is not the ordinary practice. Whenever they are 
to be collected they must be paid, and they are to be 
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1852. received when they are directed to be paid, and 
p^^jj described as being payable* These words have a 
clear, simple, and plain sense, and such a sense ought 
to be given to them unless they could not possibly be 
used in that sense without some extraordinary incon- 
venience. I doubt, indeed, whether any thing could 
justify us in saying that by the words "pay** and 
*^ payable'* any thing else was me^nt* Some words 
are so plain that you cannot use them in any but their 
ordinary meaning without doing violence to language* 
Thus, if an act of parliament says that 20s. shall be 
paid, you cannot say that 26s. or 15s. is the payment 
intended* Therefore, when one act of parliament says 
that taxes shall be " payable** in DecenUfer, and another 
act says that all taxes so payable shall be "paid" 
before the 20th of July, you must understand those 
.words in the simple sense which they bean The result 
is, that the appellant has not complied with the con- 
iditions prescribed by the act 11 & 12 Vict. c. 90., and 
therefore his claim to a vote was properly rejected by 
the revising barrister. 

Talfourd J. (a) I am entirely of the same opinion* 
The words of the statutes are so plain and clear, that 
it seems to me that no inconvenience could arise which 
could justify our putting any other constroction upon 
thepi than that now adopted by the Court 

Decision affirmed* with costs* 

(a) JFUKam J. maa thsenU 
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Hamilton, Appellant ; and Bass, Eespondent. ^^^^r 12. 

THIS was a consolidated appeal from the decision Where freehold 
» ^ premises be- 

of the revising barrister for the eastern division of i«^g»ng ^ 

thirty persons 

the county of Cumberland. were let at a 

_ 111*. 1 . . /. 1 1. it P'O" ^^^^ o^ 

At a Court held for the revision of the ust of voters isL 15*., but 

for the township of CaldewatCj Wm. Bass, whose name by agreement, 

was on the register of voters for the county for the toxes^ind 

time being, objected to the name of John Hamilton ^educ^' t'h^*^^ 

beini; retained on the list for the township of Caldewate. ^^^^ ^^^^^ * 

° ' solvent tenant 

John Hamilton was registered to vote in respect of would give for 

the property to 

one undivided thirtieth part of a freehold dwelling 63/. a year, and 

house, dwelling rooms, bakehouse, schoolroom and paid for repa?r^ 

reading room in Church Street and Bread Street. In y^are previous 

1846 a conveyance of the property in question was ^^^^^^^^'^ 

duly executed to the use of the voter and twenty-nine ^^fg^ ---^eid, 

" "^ that the ques- 

others in fee. The purchase money was advanced in tion whether 

the annual 

equal portions by each of the thirty persons in whose value of the 
favour the conveyance was made. Immediately after reduced by 
the purchase the properly was let on behalf of the ?or repah? ^°^ 
purchasers at a gross rent of 75/. 15^. with an agree- ^^^J^^'^^ 
ment that the landlord should pay all rates and taxes, the rent which 

* "^ could be ob- 

The tenants were rated to the poor and other usual tainedifthe 

tenants had had 

tenants rates, amounting to 10/. IO5. 10^., and a to keep the 

..- 1 . 1 ,, 1 <■ /• t 1 1 ■• . premises in re- 

lighting rate, and "board of health' rate amounting pair; and that, 

together to 2/. O5. 7rf. per annum. All these rates thatthrrem" 

were in pursuance of the terms of the letting paid by obtoined^il** "^ 

the landlords, though but for the agreement to that J*'*' ^ ^*f 

less tuan ouCt* 
the property 

was not worth 40«. per annum to each landlord, and consequently that qonc of them were 

entitled to vote in respect of It. 
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1852. effect they would have been payable by the tenants, 
^Z " and the rental of the property would have been di- 

Hamilton t r J 

y* minished by the amount of the rates. Besides these 

rates there had been an expenditure on behalf of the 
landlords in each year, in order to keep the premises 
in sufficient repair. This expenditure had in the last 
year reduced the resulting share of each landlord to 
less than 40^. but in other years it had left to each 
landlord more than 405. The average expenditure 
for repairs upon the six years from 1846, had been 4/L 
a year, and such a sum by the year upon an average 
was necessary to be expended in repairs by the land* 
lords, to enable them to obtain the rent of 751. ISs. 
There was a further annual expense to the landlords 
for collecting rents, and which was a necessary expense 
of 1/. 6s. A manager had been appointed on behalf 
of the landlords, who had in each year collected the 
rentSy paid the expenses, kept the accounts, divided the 
profits, and transmitted to each landlord his resulting 
share. Upon this state of facts it was agreed upon 
both sides that the annual rent which a solvent tenant 
would give for the property in its then condition, must 
be taken to be 63/. 3s. ld.j and that the sum of lA 6^ 
was a charge payable by the landlords in respect of the 
property which ought to be deducted ; but it was con^ 
tended on behalf of the voter, that the sum of 4/. being 
the average expenditure for the necessary repairs as 
aforesaid, ought not to be treated as a charge payable 
by the owners in respect of the property, and that it 
ought not to be deducted, whilst it was contended on 
behalf of the objector, that the average expenditure 
of 4/. for necessary repairs was a charge payable by the 
owners in respect of the property which ought to be 
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deducted. The revising barrister held, that the true 1852, 

measure of the annual value of the property in this case, Hamiltok 

was the gross rent, less the usual tenants' rates before 

mentioned, and that the annual charge for collecting 

was a charge which ought to be deducted, and further 

that the average annual expenses for necessary repairs 

was also a charge payable by the owners in respect of 

the property which ought to be deducted, in order to 

determine the annual value of the property to the 

owners. If the sum of 4/. was deducted, the resulting 

share to each owner was less than 405. by the year; 

if it was not, the share to each owner was more than 

405. The revising barrister held, that the share of 

each owner was of less value than 405., and struck the 

name of the voter from the list* 

MeUor for the appellant The question in this case 
is, whether landlord's repairs are " rents and charges" 
which are to be deducted from the yearly value of the 
property, pursuant to stat. 8 Hen. 6. c. 7. ; 10 Hen. 6. 
c. 2.; and 18 Geo. 2. c. 18. ss* 5, 6. A mere outgoing 
is not a " charge " upon the land. \_Matile J. That 
may be so, but an outgoing affects its yearly value. 
The land must be worth enough to enable the land- 
lord to dispend 40 shillings by the year. If a man 
can get 40 shillings out of his land by laying out 
5 shillings upon it, but not otherwise, is he not disabled 
by the statutes from voting ? Jervis C. J. referred to 
Lee V. Hutchinson (a).][ It is contended that the only 
deductions to be made from the annual value are rents 
and charges; public taxes are outgoings, yet the 6th 
section of the stat. 18 Geo. 2. c. 18. expressly declares 

(a) Antd, p. 159. * 
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1852, that they shall not be deemed to be a charge on the 

lU^jj^^ojg freehold. In Rex v. Tomlinson (a), Bayley J. says 

J^* that the net rent of premises means that part of the 

rent which goes into the pocket of the landlord} *' after 

deducting taxes and charges of collection*" (He referred 

also to Rex v» Framlingkam (b).) 

Suppose the annual value of a house to be 5/.| and 
that the owner does not repair it for five or six year^ 
but then expends 12/. upon it, is it to be said that he 
has no right to vote ? Is he to have a vote one year 
and not another? Is he to be disfranchised the last 
year or every year ? In Coltdll v. Wood (c) it was held 
that the fair annual rent of premises is the proper 
criterion of their '< clear yearly value '' within the 
meaning of the 27lh section of the Reform Act; with- 
out making any deductions for landlord's repairs or 
insurance. [Jervis C. J. The question in CoMU v. 
Wood (c) was, what was the clear yearly value of tha 
house to the tenant, not to the landlord. , MauU J« 
The statute speaks not of " rent" but "value.*' In ColviU 
V. Wood {c) the repairs done by the landlord increased 
the value to the tenant, for he enjoyed the benefit of 
the repairs without paying for them; but here the 
repairs diminished the profit which the landlord de- 
rived from the premises, and the question is, what is 
the value of^he property to the landlord?] It is sub- 
mitted that it would be better to lay down a broad 
and intelligible rule, rather than introduce a principle 
which must lead to very artificial and subtly dis* 
tinctions, depending upon the nature of agreements 
between the parties. The more reasonable rule would 
be to hold that repairs which are purely voluntary, 

(a) 9 J?. 4r C. 166. (fi) 2 BotU P. X. 539. 

(c) Antd, Vol. I. p. 483. 



T. 



XVI. VICTORIA. 217 

and which may or may not be done within a given 1852. 

period on the part of the landlord^ are not to be com- Hamiltow 
puted as a ^' charge " upon the land. 



& Temple for the respondent. The question really 
involved in this case does not depend upon the mean- 
ing of the word '^ charges " in the statutes referred to, 
but whether the claimant can dispend, not Ms. in any 
one year, but by the year. iMatde J. If a man 
occupies a piece of ground which is worth more tlian 
405. a year to him» because he grows corn upon it 
which sells for more than 405.^ surely the expenses 
of cultivation must be taken into the account. Manuring 
landi for the purpose of renewing its productive powers, 
is analogous to repairing a house.] No doubt that 
is so, and the estimate of value must be taken strictly 
against the landlord, because the stat. 8 Hen. 6. c« 10. 
is a restraining statute. Formerly the right of election 
vested in the freeholders of the county at Urge, but 
that act limited the franchise to those who could dis- 
pend 405. by the year. Blackstone (a) says ** Bishop 
Fleet^wood^ in his Chronicon Preciosumj 'wriitQn at the 
beginning of the present century, has fully proved 405. 
in the reign of HentyYL to have been equal to 12/. per 
annum, in the reign of Queen Anne; and, as the value 
of money is very considerably lowered since the bishop 
wrote, I think we may fairly conclude, from this and 
other circumstances, that what was equivalent to 12/. in 
his days is equivalent to 20/. at present." At this time 
40/. per annum would probably more nearly represent 
the value of 40s. in the reign of Henry VI. The 
principle by which this case must be decided has been 

'(«) Omm. VoL I. B. 1. p. 178. 
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1852. established beyond dispute by Copland s. BartleU{a)\ 
Lee V. Hutchinson (i) ;* and Beamish v. The Overseers of 
Stoke {c). 
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Mellor replied. In Bex v. Bingwood (i), it was held 
that the renting of an acre of land at SL from Easier to 
October^ for planting potatoes^ when the land bad been 
previously dug by the landlord for that purpose, and 
which would not have been let for more than half that 
price if it had not been dug, was a tenement of the yearly 
value of 8/., although the case stated that, in a common 
way, an acre of such land would not let for more than 2/« 
The mode of valuation contended for by the respondent 
would impose difficulties upon the revising barrister 
which he could hardly surmount* It would be neces- 
sary for him in every case to ascertain the actual out- 
goings every year. ^Matde J. The question of the 
value of property is always a question of evidence, and 
one which, whether it be intricate or not, the revising 
barrister will always have to decide.] {e), 

Jervis C. J. It appears to me that the decision of 
the revising barrister was substantially correct in this 
case. The question is whether this payment is within 
the 8 Hen, 6., and whether the property is worth 405. 
by the year, to the landlord. I do not think that a 
mere voluntary payment is a charge on the property, 
within the meaning of that statute. But then the other 
point is within the principle of the decision in I^ee 
V. Hutchinson. It was there said, that what the pro- 

(a) Ant^, p. 102. (b) Antd, p. 159. 

(c) Ante, p 189. (d) \ M. (f S. 381. 

(e) See Cooganir, Luckeii, ant^ Vol. I, p. 460,, per Maule J. 



XVL VICTORIA. 219 

perty is worth is a question of fact, and here the ques- 185f. 
tion isi would the tenant have given the landlord 63/. a Hamxltok 
year if he had to do the repairs ? The revising barris- J'^ 
ter has found that he would have given 59/. only, which 
is insufficient. In each case the question to be deter- 
mined is one of fact, and the barrister must decide it 
upon the circumstances of each case, the criterion being 
not rent, but value. 

Maule J. I agree with the Lord Chief Justice, for 
the reasons stated in the course of the argument *' 

Talfourd J. concurred (a). 

Decision affirmed, with costs» 

(a) IfHUanu J, was shaenU 



Collins, Appellant; and the Town-Clerk of ivbtwnjeria; 
Tewkesbury, Eespondent. 

TTPON a consolidated appeal from the decision of the « Therewith'' 
revising barrister for the borough o(Tmked>un,, l^'J'^^ 
the following case was stated by him for the opinion of tTSne wid^ 

the Court: tn:^niif 

John CoUins objected to the name of James Beesleu landatadb. 

'' "^ tance from a 

beinir retained on the list of persons entitled to vote for building, if 

^ ' . bothbeoccu. 

the borough, in respect of the occupation of premises pied during the 

described in the list as ^' house and garden," on the period by the 

ground that the garden was separate and apart from J^^^^m** 

•U^ U^..«« tenant under 

the house. the same land- 

lord, may be 
valued with the building, for ilie purpose of making up a borough qualification. 

VOL. II. U 



(2»Q 
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1859. 

CoLLIMt 
V. 

The Town- 
Clerk of 

TSWKBSBURT. 



The party objected to occupies a bouse in Chance 
Street J within the borough of Tewkesbury. He is also a 
tenant under the same landlord of garden ground (also 
within the borough of Tewkesbwy) which is not imme- 
diately adjoining the house; but the house and piece of 
garden ground were both taken of the same landlord^at 
the same time, and at one entire rent* The garden 
ground is at the back of the voter's housej and not more 
than forty yards distant from it in a direct line ; but 
between the house and the garden ground there is some 
waste land and a row of buildings, and to get to the 
garden ground the voter must go out of his front door 
into Chance Street^ and along the public road for not 
more than sixty yards ; then turn to the right and go 
along another public road for not more than forty 
yards, to the gate leading into the garden ground. The 
garden ground is allotted amongst the tenants of the 
houses in Chance Street, each tenant having a separate 
allotment, which is included in and forms part of his 
tenancy. The house and the .piece of garden ground 
let with it are together worth more than 20L per annum, 
but the house alone is not of the annual value of 10/. 

The revising barrister decided that James Beedej/ 
occupied a house and land of sufficient value to entide 
him to have his name retained in the list of voters for 
the said borough, within the meaning of the statute 
2 WiU. 4<, c. 45. $. 27*1 and retained his name accordingly. 



Kerrf for the appellant. This case depends upon the 
construction which the Court may think proper to give 
to the word "therewith'* in the 27th section of the 
Reform Act, which confers the right of voting in 
boroughs upoQ the occupier of a housci or of a house 
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ana land, of 10/. annual value. It has never been de- 1852. 
cided whether, when the qualifying property consists of ^Tlim 
a house and land, the land occupied with the house _ Yi 

' ^ * The Town- 

must be contiguous to it, or whether the word " there- Clerk of 

witli IS satisfied by an occupation of the land at the 
same time as the house. In delivering the judgment of 
the Court in Capell v. T/ie Overseers of Aston (a) Wilde 
C. J. suggests that « therewith " may import local con- 
tiguity, and it is submitted that such is the true con** 
struction, being the only one which satisfies the rule that 
every word should have a value and meaning of its own, 
if possible. If it should be argued that ^^ therewith *' 
applies to unity in point of time, the expression is 
surplusage, for the words ^'occupied by him as tenant 
under the same landlord" imply that. Further, it 
would be unreasonable that land detached from a house . 
should be valued with it for the purpose of conferring 
a vote, when it has been held that two buildings ,which 
are not within the same curtilage cannot be joined 
together so as lo constitute one entire qualification; ; 
Powell V. Pnce (ft). \Maule J. The words of the act 
are very plain. They mean that the voter must occupy 
the land within the borough, at the same time as the 
house, and as tenant under the same landlord.] 

PashUyy for the respondent, was not called on. 

Pa' Curiam, 

Decision affirmed, with costs {c). 

{a) Ant^, p. 156. C*) Ante, Vol. L p. 5^e. 

(e) This decision of the Court justifies Uie opinion hazarded on the 
4)oiut, in the note to Burion t. The Ovenctrt (f AAon^ Rntd, p. IS'*. 

U 2 
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185^. 



Noftemher 19. 



A nodce of ob- 
jection was in 
tiie following 
tenns : ** Take 
notice, that I 
object to your 
name being re* 
tained on the 
lilt of TOtert 
for the parish 
of St. Tkomatf 
New Saruwh in 
the southern 
division ot the 
county of 
IFtftf." Held, 
■ sufficient notice 
to a person 
(within stati 
6 Fief. c. 18, 
«. 7.) that his 
Tote for the 
county would 
be objected tow 



Lambert, Appellant; and The Overseers of 
St. Thomas's, New Sabum, Respondents. 

nPHIS was a consolidated appeal from the decision of 
the revising barrister for the southern division of the 
county of Wilts* 

At a Court held for the revision of the list of voters 
for the parish of St. Thomas, New Sammy Join Lush 
Alford objected to the name of John Lambert being 
retained on the list of voters for that parish. The facts 
of the case were as follow : The said John Lush Al/brd 
had duly served the said John Lambert (the appellant) 
with a notice of objection, of which the following is a 
copy: 

<* To Mr. John Lambert^ of the parish of MU/brd^ in 
the county of Wilts. Take notice that I object to your 
name being retained on the list of voters for the parish 
of Saint Thomas^ Nem Sarunij in the southern division 
of the county of Wilis. Dated this 24th day of August^ 
in the year 1852. John Lush Alford, of New Street, in 
the parish of Saint Thomas, New Sarum, on the register 
of voters for the parish ot Saint Thomas, NewSarum.** 

It was objected before the revising barrister that this 
notice not being according to the form No. 5, Schedule 
(A), annexed to the act 6 Vict. c. 18., or to the like 
effect, it was not sufficient; but the barrister held that it 
was sufficient, and as Lambert did not prove his quail* 
jQcation, he expunged his name from the list of voters* 
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Warren^ for the appellant. It is beyond dispute that 1852. 
the notice does not correspond with the form given by "^7 "^ 
the act ; and it is not to the like effect, because it is am- ^ ^' « 

Oyeraeer* of 

biffuous. and leaves the party at a loss to ascertain ^ Thomas'^ 
f 1^ \. .. , , 1 , . NiwSaeojc 

whether his county or his borough vote has been ob- 
jected to. There is a parish of St. Thomas in Salisbury^ 
residence in which would confer a vote for the borough* 
{Jervis C J. That does not appear in the case. But> as- 
suming that there is such a parish, this notice is addressed 
to a gentleman who lives in the parish of Milfordy in the 
county of Wilts. The question is, whether he was mis-^ 
led by the notice. He referred to Eaden v. Cooper (a).] 
That was a case of an inaccurate description of a quali- 
fication in a notice of claim, and turned upon the power 
of amendment possessed by the revising barrister ; but 
a notice of objection must be clear and precise in its 
terms. The principle established by the decisions is| 
that if the notice can mislead the voter, it is bad ; AUen 
V. House (b) ; Edsworth v. Farrer {c) ; WooUet v. JOa- 
vis{d). [TaJfourd 3. In the last two cases it was the 
description of the objector that was ambiguous ; a party 
objected to must know whether he has a vote or not.] 
The party objected to may have more votes than one» 
and he has a right to be told plainly which of them is 
called in question. In The Mayor and Overseers of 
Harwich^ In Re Butcher {e)y it was held by Crompton J., 
that a notice of objection under the statute 58i6 Will. 4, 
c. 76. s. n. was not sufficient, when it did not describe 
the party objected to as he was described in the burgess 



(a) Antd, p. 183. (6) Antd, Vol. I. p. 255. 

(c) Ana, Vol I. p. 517. (d) Ant^ Vol, I. p. 607, 

<tf) %%LawJoum. Jtep, (KS,) Q. B. 81. 

U S 
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1853. list, upon the ground that there might be two persons 
of the same name. 

No counsel appeared on the behalf of the respondents. 



Lamiim 

Ofvraecrsor 
St, Tboua»\ 
Nsw Sasum. 



JsRVfs C. J. It seems to me that the revising bar- 
rister was quite right in the view which he took of this 
case, and that this was a good notice of objection. The 
7th section of the stat 6 Fict. c. 1 8. does not say that 
the notice must be given in the precise form contained 
in the schedule; it is sufficient if the notice be to the 
like effect. The objection here is that the notice, after 
speaking of the list of voters, omits the words /^ for the 
county i^ but it speaks of the list of voters for the parish 
of St. Thomas^ New Samnij in the southern division of 
the county of fVilfs^ Any supposed inaccuracy is there* 
fore cured by the lOlst section of the statute, which 
provides that no inaccurate description in any notice 
required by the act shall prevent or abridge its operation, 
provided the thing inaccurately described shall be so 
denominated as to be commonly understood. Now, 
can any person reading this notice understand it other- 
wise than to apply to a vote for the soutliern division 
of the county of Wilts f The notice is not intended to 
be a legal description, but a mere reference. I appre- 
hend, therefore, that the question for the revising bar- 
rister was one of fact, whether the party objected to was 
misled by the form of the notice ; and as he has decided 
that questk>n against the appellant, we are bound by his 
finding. 

Maule J* I think this notice of objection \h to the 
*' like effect *^ of the form given In the schedule^ But 
if there Le any doubt about that, the defect would be* re- 
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moved by the operation of the 101st section. Can any 
one imagine that people would not commonly under- 
stand that the li^t meant was the county list of voters^ 



295 
1852. 



Lambers 

^. 

Overseers of 

even though some uncommon person might understand St. Thomas's, 

, , ^ Niw Saeum. 

Otherwise r 



Talfourd J. concurred (a). 



Decision affirmed. 



(a) VrO^iami J. was absent 



Bbbson, Appellant ; and Burton, Respondent. Kavember nth. 



AT a Qjurt held before the barrister appointed to By a private 
inclosure act, 

revise the lists of voters for the southern division of certain aiiot- 

I r -r » n r y n i "16"** ©^ land, 

the county of Leicester, the name of John Burton, and belonging to 
the names of twenty-eight other persons claiming under freemen of the ^ 
exactly similar circumstances^ were duly objected to by ^I^^J^^were 
the appellant. The barrister overruled the objection, J'Jfet^T" 
subject to the opinion of the Court on the foUowinff *^® freemen, in 

•* *^, . ® trust for them. 

case : 



The said John Burton appeared on the list of claim- 
ants as follows : 



Burton, John 



3, Hayroarket 



Freehold interest in 
building and land 



On record, The 
Freemen's 
Common. 



The deputies 
had power to 
dispose of the 
whole or any 
part of these 
allotments, 
freed and dis- 
charged from 
right of the 
freemen, upon 
obtaining the 

JWn Burton is a resident freeman of the borough of ^OT°part of 
Leicester^ and possessed of an allotment of land under ^mbkdir*^ 

public meeting 
for that purpose, but, subject to this power, the freemen obtaining possession of allotments 
were entitled to hold them so long as they were willing to hold tbemi and paid the annual 
rent, and conformed to the orders and regulations made by the deputies : 

^He^d, that the allottees had estates of freehold qualifying thtm to vott for members of 
parliament, as their estate might continue for life, and was not determinable at the men 
wiUoftbtdaputiep. ■ i 

u 4 



Bsnov 
BoBioir. 
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1852. the provisions of a private act of parliament (8 & 9 Fid^ 
c. 6), entituled '< An Act to repeal so moch of an Act for 
enclosing Lands in or near the BcHroogh of Leicester as 
relates to the Regulation and Managemoit of the Free-^ 
men's Allotments, and to make other Provisions in lien 
thereoE'^ By this act[( which was annexed to and formed 
part of the case), the resident freemen are empowered 
to elect from their own body a certain namber of de- 
puties to act for them in the r^ulation and general 
management of the freemen's allotments. The 8th 
section empowers the deputies to take possession of 
the lands comprised in the first schedule of the act (of 
which lands the allotment of the claimant forms a part\ 
and break up the whole or such parts thereof as to 
them shall seem expedient, and apportion and divide 
the same when so broken up into small allotments, not 
exceeding 500 yards each, among the resident fireemen 
desiring to become occupiers thereof, at an annual rent 
to be fixed at the discretion of the deputies, but not 
exceeding one farthing for every square yard, nor less 
than one shilling for every 100 yards, the allotments to 
be held respectively by each resident freemen desiring 
to become the occupier and obtaining possession 
thereof, so long as he shall be mlling to hold the same, 
aad shall pay the annual rentf and conform to the orders 
and regulations to be made from time to time by the said 
deputies. By the 15 th section all the lands comprised 
in the two schedules of the act are vested absolutely in 
the deputies for the time being, in trust for the resident', 
freemen. By the 17th section the deputies have power 
to dispose by absolute sale of all or any part of the al« 
lotments comprised in the first schedule of the act» 
fireed and discharged firom all right, chum, and interest. 
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of the resident freemen ; but by the 22nd section no I852» 
sale is to be effected under the powers of the act, with- Bksom 
out the consent of the major part of the freemen, _ ^' 
assembled at a public meetings to be convened and 
conducted in the manner directed by that section* 
By the S2nd section, in case any freeman shall be in 
arrear of rent for his allotment for fourteen days, or 
shall not conform to the provisions of the act, or the 
orders, rules, and regulations to be made by the 
deputies, the deputies may re-enter such allotment^ 
and by force evict and dispossess such freemen. The 
claimant has erected buildings on the land allotted to 
him, which land and buildings are above the value of 
405. a year above all charges. 

It was contended, on the part of the appellant, that 
the claimant had no freehold interest in his allotment ; 
but the revising barrister decided that he had, and in* 
serted the claimant's name accordingly on the list of 
voters for the parish of St. Matj/f Leicester. * 

JS. W. Cox^ for the appellant. The question is, 
whether the owners of th^se allotments had a freehold 
interest in them ; and that question depends upon the 
construction of the whole of the private act referred to 
by the case. By the 8 th section of this act the deputies 
are empowered to break up certain lands, and to parcel 
them out in small allotments to freemen desiring to 
become occupiers of them. The allotments are to be 
held as long as the occupiers are willing to hold them, 
paying the rent, and conforming to the rules made by 
the deputies. Thus, the right of the allottees to hold 
is restricted by the powers of the deputies. The case, 
therefore, comes within the authority of Daw v. 



▼. 
•BuBVoir. 
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•1852. WaddingU)n{a)i where it was held that the inmates of 
BiMoiT^ *** almshouse, called Jem^ Hospital ^ did not obtain a 
freehold by their appointment, but merely an estate 
during the pleasure of the governors. The decbion of 
the Conrt proceeded upon the ground that the tmstees 
had the power of removal, and there is the'same power 
of removal here. [^Maule J. Not without the consent 
of a majority of the freemen assembled at a public 
meeting.] Then there arises the questioOf whether a 
man can have a freehold in that from which he is 
liable to be removed by the consent of any other 
person. [Matde J. The rule laid down in Co. Litt. 
^2a. isi that a man who has an estate granted to him 
for an uncertain period has an estate for life. What 
interest has the respondent, if not a freehold interest?] 
He is tenant at will| or rather he has a species of par- 
liamentary estate, larger than a tenancy at willy but not 
equal to a freebdd. 

Hayes for the respondent. It is submitted that the 
allottees have an estate for life. The freemen are to 
hold as. long a$ they are willing, and will pay the rent . 
and observe the regulations* Davis v. JVaddington {a) 
has no application. There the almsmen only held 
as long as the governors of the hospital chose to allow 
them. The present case, on the contrary, comes within 
the principle of Simpson v. Wilkinson (i), in which the 
Court decided that bedesmen of a hospital who could 
pnly be removed for certain infirmities and vices 
specified in the ordinances by which the hospital was 
governed, had a freehold interest In a note to Messrs. 

(a) Ant^* Vol. L p. 1 59. (6) Antd, Vol. I. p. 1 ^. 
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Manning ^ Granger's report of Davis v. Jfaddington (a) 1 852> 
there is a collection of authorities fortifying the pro- Bimmoii 
position laid clown in the note to Wynne v. Wynne {b)j b ^' n 
viz. ^* that any interest in land of uncertain duration 
(though not expressed to be for life) determinable 
by matter subsequent, which {per Brooke J. M. 14 
Hen, 8. fol. 13 a.) is the substance of humah agency 
{as where it is determinable at the will of a stranger) (c) 
constitutes a freehold for life/' The object of the note 
to Davis V. Waddington {a) seems to be to show that 
the Court rather strained the law in that case. [Jervii 
C. J. I never knew my brother Manning write a note, 
except for the purpose of showing that the Court was 
terong.] The learned reporter cites this passage from 
Preston on Estates (rf), ** A limitation for such an. in- 
definite period passes an estate for life, because the 
estate may continue to the end of that period, and is 
certainly circumscribed by it.** It is contended that 
the estate granted to the allottees in this case is an 
estate for life, because it is only an uncertain event 
which can put an end to it, and is not held at the mere 
will of the grantor. It may be said to depend in some 
measure upon the will of the allottees themselves, as 
represented by the majority of the freemen in public 
meeting assembled, whose consent is necessary to a 
determination of the estate. If it be not an estate for 
life, what is it? It has been shown that it is not a 
tenancy at will, and it has not even been suggested that 

(a) IM.^G. 4$. (h) 2 Af.Jf G. 19. 

(c) The words in itallei aro an intffrpolatinn of the ttinotator« 
Jerms C. J. 

(rf) 7 M. §• G. 46. 
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1852. it is an estate for years. It follows, therefore, that it 
BwMoii J^^^t be an estate for life. 






C0X9 in reply. Tlie estate is not dependent on the 
will of a stranger, in which case a freehold interest 
would be created ; but on the will of a stranger and the 
will of the deputies, exercised jointly. 

Jervis C. J. It appears to me that the view taken 
by the revising barrister in this case was correct, and 
that his decision must be affirmed, the claimant having 
such a freehold interest as entitles him to vote. It is 
admitted by Mr. Cox that the possession of an estate of 
an uncertain interest would generally be sufficient to 
confer upon the possessor a vote as a freeholder, but he 
says that here the interest is not uncertain, because, 
within the principle of Davis v. Waddington (a), the 
estate is determinable by the deputies according to the 
terms of the act of parliament. Now, upon looking 
into the 8th section, I find that the allottees are to 
hold so long as they are willing to hold and pay 
a certain fixed rent, and conform to the rules and 
regulations made by the deputies. It is admitted 
that if there were nothing else in the act, these 
words would give the allottees a freehold interest; 
but it is contended that they are so qualified by the 
language of subsequent sections that tlieir effect is 
entirely altered. The question, however, that has beea 
put by my brother Maule and by Mr. HayeSy is aa 
important one ; if this be not an estate for life, what 
is it? It is not an estate for years; no one contends 
that it is. It is not an estate at will, because it is not 

(a) Ant^ Vol I. p. 159. 
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held at the uncontrollable will of the lord. Mr. Cox 1852. 

says it is a sort of parliamentary estate^ floating between ' Bwiwr 

an estate for life and a tenancy at will, but not sufficient gglxoiu 

to confer the franchise. I think, however, that it would 

be highly inconvenient if we were to hold so, and that 

from the known and plain rules of law we cannot 

regard it as any thing else than a freehold. It is clear 

from Davis v. Waddington (a) that, if the deputies, had 

an absolute power of sale, it would have been an estate 

at wilU But this estate is not held at the uncontrolled 

will of the depudes, but at the concurrent will of the 

deputies and the majority of the freemen assembled at 

a public meeting. I do not think it necessary to discuss 

the proposition that the party's own will is indicated 

by the majority, on the principle of representation. 

That may^ or may not, be a refinement upon the act; 

but at all events it is clear that any other freeman, as 

between himself and the allottee in this case, is a 

stranger to the claimant. But the will of a stranger is 

an uncertain event. It is uncertain whether the majority 

of the freemen will or will not consent to a sale. The 

estate of the respondent is therefore determinable upon 

an uncertain event, and consequently he has, according 

to the rule laid down in Co. LitU 42 a^ an estate for 

life. 

Maule J. I think that the claimant in this case has 
been rightly held by the revising. barrister to be entitled 
to a vote. • The franchise has been given to freeholders, 
seised for life of a legal or an equitable estatew It is 
well established that an estate which may last for a 

(a) Anl^, Vol. I. p. 159. 
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1852. man'« life . is, ordinarily speaking, an estate of Tree* 
Ujtj^y hold« Such an estate is an estate held on a condt«* 
.BuItos. ^'^" which is not determinable at the arbitrary will of 
the lord« In this case the estate is capable of bdng de*» 
termined on the happening of an event of a very special 
character, viz. : the event of the deputies choosing to 
sell with the concurrence and consent of the majority of 
the freemen for the time being. That is an event which 
is clearly not dependent on the arbitrary will of the 
lord. It is the power of arbitrary removal which takes 
away the freehold character of property. Here the 
event is as much out of the power of the lord as if he 
had no occasion to concur in it at all. If there is any 
body besides himself to concur, the circumstance of the 
lord's concurrence being necessary does not render the 
other's concurrence less independent of him^ nor less 
necessary for determining the estate. Such an estate as 
that is clearly, according to the old cases, an estate of 
freehold. With respect to Davis v. Waddinglon (a), 
that case appears to me to have been perfectly well 
decided. There the person enjoying the propertyi 
and claiming the right to vote, was a person who was to 
receive certain emoluments so long as the trustees of 
the hospital thought fit to allow him to retain them. 
The Court held, quite in accordance with the current 
of authorities, and with the common sense and appre- 
hension of mankind, that such was not an estate of free- 
hold. It is clear that there was no freehold there ; it is 
equally clear that there is a freehold here. The revis* 
ing barrbter was, therefore, quite right. 

(a) AnU, Vol. I. p. 159. 
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WiLUAMs J. I thiok that the estate in respect of 
which the right to vote is claimed is an uncertain 
interest which may last for the life of the tenant, and is 
not referred to the will of the person next in succession. 
It appears to belong to that class of cases in which an 
estate is granted to a man so long as a particular tree 
shali stand, or so long as A. and J3. shall remain jus-* 
tices of the peace. 



9SS 



1852. 



BjEKMir 
V. 



Talfourd J. I am of the same opinion. 

Decision affirmed, with costs. 



MooBE, Appellant ; and the Overseers of Caris- November nuu 
BROOKE, Respondents, ' 



nPHIS was an appeal from the decision of the revising The quaiifica- 
barrister for the county of the Isle of Wight. m d^rib^n 

At a Court held before the said barrister for the ^^JfJ^ * 
revision of the list of voters for the parish of Gorm- hold land, 

*^ which was 

hrodke^ John Moore objected to the name of James proved to be 

worth 5/. aiw 

Saunders being retained on the register of voters for nuaiiy, but 

the said parish. It was proved that Saunders was the mortgaged 

owner of a piece of freehold land, called Edwards land, [J^d belonging 

situate in the said parish, of the annual value of 5/., for sooTAe"*^ 

but that this land was (with other land of the annual b"^^T*j5^^"* 

value of SG^, belonging also to the said Saunders) ^^'\^f^ 

mortgaged for a sum of 800/., and that the interest estwasappor- 

tionable, and 

on such mortgage amounted to the sum of 15/. by the Uiat the claim- 
year. The sole objection made to the said Saunders estate worUi 

more than 40l 

a year, was en- 

tltlf d to ft vote for the county. 
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1852. ^^ ^^^^ ^^ ^^ "^^ entitled to a freehold estate of the 

yearly value of 405. above all charges, inasmuch as each 

▼. portion of the mortgaged premises being liable to the 

Caeimaooki. whole of the yearly interest, such interest could not, 
for the purpose of conferring the franchise^ without 
the consent of the mortgagee, be rateably apportioned 
upon the whole property contained in the mortgage. 
The barrister held that the interest could be so appor- 
tioned, and retained the name of the said Saunders on 
the regbter of voters. 

Poidden for the appellant. The revbing barrister 
had no power to inquire into the value of other lands 
than those in respect of which the party claimed the 
right of voting. How is an objector to ascertain the 
value of any other property than that which is de- 
scribed as the qualification of the voter ? The mort- 
gage applied equally to all the lands, and the interest 
cannot be apportioned to particular parts of them. 
{Jervis C. J. Then, according to your argument, if a 
man has an estate of 100,000/. a year, and there b a 
mortgage of lOOZ. upon it, and he qualifies in respect 
of one parcel worth 405. a year, he has not a right to 
vote.] Non constat that the lands were not in difierent 
counties, or different divisions of a county. {Maide J. If 
a man has two parcels of land in two adjoining counties, 
each of them worth 4/. a year, and there is a mortgage 
of 3/. a year on them both, then you say that he can 
vote neither in the one county nor in the other.] If he 
has property in another county, the question of the 
value of that property would involve an issue which 
the revising barrister would not have jurisdiction to 
entertain, within the terms of the act of parliament 
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Another point is, that the case does not state what the 
other land of the annual value of 50/. was. It might 
have been leasehold. \Jervis C. J. That objection was 
not made before the revising barrister, 
claimant in this case is substantially found to be seised 
of an estate worth 40/. a year, after deducting 15/. as 
interest upon a mortgage. The freehold land in respect 
of which the claim is made is one-eleventh part of the 
whole. Therefore he has an estate of which the 
annual value is the eleventh part of 40/., which is more 
than 405. a year. Jewis C. J. It would be a monstrous 
injustice to say that a man was not entitled to vote 
under these circumstances.] 

No counsel appeared for the respondents. 

Per Curiam. 

Decision affirmed. 
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Barrow, Appellant; and Buckmaster, Re- 
spondent. 
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UPON an appeal from the decision of the revismg The owners in 
n ^ 1 ,. : . r . ^ fee Of a plot of 

barrister for the southern division or the county of land, subject to 

Lancaster^ the following case was stated by him for the chie"ren*, pay. 

opinion of the Court. of m1"i«!*7/! 

The appellant, and seven other persons^ whose appeals §^^i*^|J^n 

persons as 
tenants in common in fee, subject to the payment of 4/. 5«., as their proportion of the 
chief rent upon the whole property. The grantors covenanted to pay their own propor- 
tion, and to indemnify the grantees against all losses by reason of the non-payment of the 
residue of the chief rent, viz. 91 1 65. Id, ; and further covenanted that, in default of pay- 
ment on tlieir part, the grantees might enter and distrain on the other portion of the land, 
which was of a value sufficient to meet such residue of 9L \6$, Id, Held, that the rent- 
charge was apportionable, and that as the grantees could enforce contribution against the 
grantors for all beyond 4/. 5f., that amount only was to be deducted in estimating the 
value of their interests with reference to the county franchise. 

VOL. II. X 
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1859t v^® consolidatfidf claimed to be entitled to a vote in 

•= ^ re«pect of aa undivided share of twp freehold bou«e«i 

T, which th^y each held. The ground upon whioh these 
0OKicA«tf«. j^^^^g g^p^ ^^j^jjjj pj^^^ ^jT^ pl^j ^f j^^j which was on 

the Slst Q{Jufj/ last, and still is, charged withi and liable 
to, an original chief rent, being a parpetnal yaarly rent 
of Hk l^ 7 A, payable out of the same to an original 
grantor* with the usual powers pf distrass, Tb« fiee* 
simple pf the plot of land in question, subjW to tb^ ohief 
rent above mentioned, became vested in Charles JD^ 
Jield^ James Lofihome^ and George WhUwarik, who 
granted that portion of it on which the two bouses stand 
in fee-simple to the parties claiming to vote, and others, 
to the number of ten altogether, as tenants iq aommon. 
The deed by which such grant was mado recited that 
thci said Charles Duffleld, James JLofihouse^ and George 
Whitmorth^ were seised of the fee-simple of the land on 
which the houses stand, *^ subject, nevertheless, with 
other adjoining hereditaments, messuages, and premises, 
now belonging to the said conveying parties, to a per- 
petual yearly rent of 14/. It. Id.^ The deed then went 
on to grant the land on which the two houses stood to 
the parties above-named, *^ subject only to a proportion 
— namely, the sum of M 5s. — of the said yearly rent." 
The conveying parties then covenanted to pay the re^ 
mainder of the said chief rent of 14/. 1^ 7rf» — namely, 
the sum of 9/. 165. 7^., and to keep the grantees in- 
demnified against all losses, damages, expenses, and 
proceedings which might arise by reason of the non- 
payment of thf said SkL I6s, 7d^ and further covenanted, 
that if de&uU should be made in payment of that 
sum, or any part thereof and the grantees should be 
required to pay th^ samft, or any part tbor^ft 
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that thereupon it should be lawful for the grisntees to 1852. 
enter and distrain for so much as should have been Z 

Barrow 

required to be paid upon the remainder of the said ^ __▼• 
plot of land. The grantees then covenanted with the 
grantors in a similar manner, that they would pay tlieir * 
proportion of the said chief rent of 14/. Is. 7d— nam^lyt 
the sum of 4/. Ss., and gave a similar indemnity and 
power of distress in case of default made. The ob- 
jection to these parties wi^s, that their freehold jibare 
of the two houses was not of the requisite value to con- 
fer a vote* It^ for the purpose of conferring a vote, the 
annual value of the houses was to be calculated after 
deducting any furUier portion of the original chief rent 
charged and payaUe as above mentioned, theus the sum 
of 4/. 5s.9 being the proportion above-named, the value 
of die houses would not be sufficient to confer a vote 
on the parties. If no further portion of the original 
chief rent than the said sum of 4/. 5s. was to be taken 
into account by way of deduction in ascertaining the 
value of the houses, and the houses w^re to be considered 
for that purpose as liable only to the payment of the 
sum of 4/. Bs.f the value of the houses would be sufficient 
to confer a vote on the several parties claiming. The 
revising barrister decided .that as the land on w^iich the 
houses stood was still liable, in conjunction with the rest 
of the plot, to the whole chief rent of 142. Is. Id.^ though 
the parties had a collateral indemnity against the pay- 
ment of more than the above-mentioned portion of it, 
the value was insufficient, and he disallowed the votes, 
and removed the names from the registeir. 

Byles Serjt. {Aspland with him), for the appellant, 
X2 
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1852. {November 1 7th). This case very much resembles 
Barbow Moore v. The Overseers qfCarisbrooke {a). It was there 
Bocnrlsm. ^^'^ ^^^ * mortgage may be rateably apportioned, and 
it is submitted that, for the purpose of estimating the 
value of the property, there is no essential distinction 
between a mortgage and a rent^charge. If an estate in 
Kent worth 500/. a year, upon which there is a rent- 
charge of 100/. a year, were to descend to four sons, 
according to the custom of gavelkind, it would be mon- 
strous to say that none of the sons were entitled to a 
vote for the county. The ability of the freeholder to 
spend 40 shillings by the year out of the rents and pro- 
fits of his freehold, after satisfying all charges thereon, 
is made the test of his right to vote by stat. 8 Hen. 6. 
c. 7.; 10 Hen. 6. c.2.; 18 Geo. 2. c. 18. s. 5. The 
question then is, what the land is worth to the owner 
after all the legal remedies in respect of it have been 
exhausted. Between the terre-tenants there would sub- 
sist a right to contribution in equity, and it is appre- 
bended at common law also. In the case of a rent- 
service, if a lessee assigned to several assignees, there 
would be at law an apportionment of the rent, even be- 
tween the lessor and the assignees of the term. The 
point was raised, though not decided, in Curtis v. 
Spitty (£) ; but the opinion of the Court seems to have 
been that at all events in debt, if not in covenant, an 
action would be maintainable for a portion of the rent 
by the lessor against one of the assignees. The autho- 
rities, both at law and in equity, are collect^ in Sioi^s 
Equity Jurisprudence {c). The result is that at law, or 
at all events in equity, the grantees in this case might 

(a) Ant4, p. 233. (5) 1 Bing. N. C. 156. 

(c) P. 380. 
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enforce contribution against the grantors^ even if there 1859. 
were no covenant to indemnify, and no power of distress Ba&eow 
were reserved to them. Committees of the House of Bucxiutn*. 
Commons have decided, as the Court did the other 
day (a), that a mortgage is apportionable (b) ; and there 
is no difference in principle between 14?« Is. 7d. payable 
as interest upon a mortgage, and a rent-charge to that 
amount It is submitted,! therefore, that the revising 
barrister was wrong in removing the names of the 
claimants from the register. 

Cowling for the respondent {November 20th). The 
decision of the revising barrister was correct Before the 
Stat 8 Hen. 6. c. 7., the qualification of a voter ^as free- 
bold property of any value or however charged, but that 
act introduced a restriction on this general right, limit- 
ing the franchise to those freeholders whose freeholds 
were of the annual value of 40 shillings over and abbve 
all charges. The stat. 1 8 Geo. % c. 1 8. was a declaratory 
exposition of the former act, and established the rule 
that the only matters to be regarded were the issues out 
of the land. There is nothing in the statute to shew 
that the charges are to issue out of the land in question 
uUimately. When the statute speaks of *^ all charges,'' 
it must refer to all legal charges upon land, and it there- 
fore includes a rent-charge which issues out of the land, 
although it overrides other lands also ; GilbefionBentSj 
154. The power given to the sheriff by the stat 
8 Hen. 6. c. 7*, to examine upon oath every voter ^* how 
much he may expend by the year," is a proof in favour 

(a) Ant^, p. 233. 

(5) See the Middlesex Cote, S Peck, 103 ; £Uiott on Jtegis^alum, 2nd 
ed. p. 84. 

X 8 
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1859.' of this argument The legislature never could hav^ > 
I '. ~" intended that such an inquiry should be other than of a 
▼•. ^ very sidiple nature. It will not be contended on the 
Other side that the words, *^ what he may expend '' are 
to be taken literally. The meaning i% *^ what he may 
be able to expend oiit of the issues of the land after the 
legal charges upon it have been provided for.'* That 
construction is the most consistent with the plain lan- 
guage of the statutes of Hemy and Qeorge 11. ; JBSejfwood 
Co. Elections {a). Moore v.Uke Overseen of Carih^' 
brooke {b) does not bear upon the present question. The 
Stat. 7 & 8 WiU. 8. c S5* u ?• introduced a pecnliarity 
with regard td a mortgagei end converted it from a 
legal into an equitable charge. Literally^ therefore, it 
made a mortgage no charge at all \ aiid so it waa de* 
cided in the Crickleide Case (c). All the oonseqaences 
of the charge being an equitable one follow; it ia not 
primarily charged lipon amy particular part» but is 
equitably distributed over the whole of the property, 
and ia only a charge on any particular part if th«re is • 
a failure in payment of the interest. 

B^ fieijt* replied. The observations of Jbrm C. J^ 
and Maule J. iii Let r. HtOekimon^d), have an im^ 
portant bearing upon this question. IJervU C. J. It has 
appeared to me all along that Leg x*SMchinmm(ij is a 
decision of thi^ case.] There the Court looked to the. 
substanlial value of the land. To test « elaiinaQt's right 
to vote, the revising barrister should look at the burdens 
and the profits of the estate, and ascertain whether^ en » 

(a) p. 60. et seq. 2nd cd. (b) AntJii {^ 

M Heywood Co. gkc. H6. 9iid cd. ^ $1^4. ^7a 
(</} Ante, p. 159. 
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the balance^ he has an interest in it* legal dr eqiiitablei 1859, 
of the value of 40 shillings a year* It is submitted that B^wimr 

the appellant bad such an interest, and that therefore his „ ^* 
name ought to be restored to the register 

Jfiftvia C# Ji I think that the decision of the re^ 
vising barrister in this case was inoorrecty and that the 
claimants were entitled to vote* Although it is not 
stated in the casei it is admitted, and must be taken as 
the basis of our decision, that th^ residue of the land 
Hot covered by the houses out of which the franchise 
arises is insufficient to answer the balance of the charge 
beyond the sum of 4/. 5s$ allotted upon it, and which 
must be considered as fairly i^portioned. In this state 
of things it seems to me the amount which ought to be 
deducted from the value of the premises is 4/, 5f«, and 
not 14iL 1& 7d^ which is distributed over and issues out 
of every inch of the premises which were the subject 
matter of the original demise. It is admitted that the 
question depends upon the construction of the statute 
8 Hen. 6., as that statute has been slightly varied by 
subsequent statutes. By the original statute the voter 
must have a freehold of 40 shillings by the year above 
all charges, and the question is, what is the meaning of 
that provision? That must be gathered from other 
portions of the act, which are expository of this section, 
and by which we find that the sheriff is to es^amine tb^ 
voter, or ** chooser/' as he is termed in the act^ and 
ascertain " how much he may expend by the year." 
I apprehend, therefore, that the correct view is that 
taken by my brother Bibles. It is not what charges tlie 
land is legally liable to in ^he first instance, but what, 
in the result^ the claimant to a vote in respect of it 

X 4 
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1852. would be able to expend. It is admitted that if the 
P^j^^^^ rent-charge were apportioned on the different plots, he 
V* would in this case receive more than 405.« and that, 

therefore, he might answer the sheriff and say that he 
expended more than 40 shillings by the year; but to this 
it is replied that he cannot do so because the land is liable 
to a charge of 142. Is. ?£?., which being divided amongst 
the freeholds,' would leave him less than 40 shillings. 
But although it is not denied that he may be liable to 
pay 14/. Is. Id. out of the house in respect of the entire 
rent-charge, it is also admitted that he would be entitled 
to receive contribution from the others for their pro- 
portion of the rent-charge, so that when an account is 
taken between himself and those liable with bim» he may 
safely answer that out of that land be is able to expend 
40 shillings. This is, I think, the true construction of the 
act. I did not quite apprehend Mr. Cowlings presumed 
analogy between this case and the case of a mortgage, 
because it seems to me that when an equitable estate is 
substituted for a legal one— as by the statute of JVilL 3., 
it is intended that it should stand in the same position 
as the legal one. It is to be an equitable estate of the 
same value as the freehold estate. In the CariArooke 
Case (a), decided here the other day, the Court held 
that, in the case of an equitable estate, we are to look, 
not at the actual legal charge, but at the substantial 
value which remains after all the remedies are ex- 
hausted; and I apprehend the same rule must apply 
to a legal estate. The case of Lee v. Huichinson (b) 
establishes the same proposition. In that case the 
Court adopted the rule of looking to the substantial 

(a) AnO, p. 283. (&) Antd, p. 159. 
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position of the party, and to the substantial value I85S* 
resulting to him from the property after all legal ^auow 
remedies and rights had been exhausted, and it there- 
fore held that there the claimant was not entitled to 
vote, because, although the estate was of the value of 
5/., it was not an estate out of which he could expend 40 
shillings by the year above all charges, since he had to 
pay with the one hand what he received with the other. 
So here, if the claimant had to pay the whole charge, 
he would not be entitled to vote, but he is entitled to 
contribution, by which, in the end, he will receive from 
the land more than 40 shillings. He has, therefore, 
40 shillings a year out of the land above all charges, 
and is entitled to vote, and his name and that of the 
others whose appeals are consolidated with his must be 
restored to the register. 

Maule J. I am of the same opinion. I think that 
this claimant is a person who within the statute 8 Hen. 6., 
restraining the old common law, may expend 40 shillings 
by the year. It has been pointed out by my brother 
ByleSf and is nbt disputed by Mr. Cowlitigf that notwith- 
standing his liability to be distrained on for 14il Is. 7d. 
per year, the claimant may by means which he may 
put in force, enable himself in any year to expend 
upwards of 40 shillings out of this land. He therefore 
seems to me to satisfy the requirements of the statute 
of Henry 6. What Mr. Cowling says with respect to that 
is, that the statute means, not that he must be able to 
expend 40 shillings after enforcing all the rights he may 
have in respect of the land, but that it means he must 
have 40 shillings beyond anything which may be pri- 
marily charged upon the land* Mr. Cowlings however. 
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1852* has ihown noiufficient reaton for any such artificial 
Bam^ construction^ and I think the words of the statute are in* 
BffMiiAHta ^^"^J*'^ ^ exclude it. They art not words importing any 
particular estate; they are not technical wcurdiy but they 
are words oF a popular nature, and descriptive of an 
inquiry to be made by a ministerial oflBoeri the sherifi^ 
upon an examination of the chooser* The words are, 
*^ how much he may expend by the year,'' anc[ words 
less technical than these I cannot oonceive^ If I say 1 
may expend by the year 40 shillings, and you Siy^ no^ 
because I may be distrained upon for 14^ my reply isi 
yes) I can, because 1 can get contributioti from the other 
persons, and still be able to expend 40 shillings by the 
year. The main argument of Mr* Ccndingf and which, 
1 think, has no bearing at all on the question before the 
Court, turned upon the statute of Will, 8«, which takes 
away the right of voting from mortgagees and trustees 
not in possession ; but the scope of thai argument, as 
far as I can understand it, does not apply to the general 
question whether this person can vole or noli but to a 
supposed analogy between this case and that of a 
mortgagor claiming to vote ; but that analogy ia not a 
valid one, and, therefore, if the argument was cor?ecl| 
still it would leave the argument upon the ocmslructioo 
of 8 Hen. 6. untouched. That argument turns upon 
the mode of dealing with the statute of fVUL S. That 
statute says, the mortgagor shall vote, and that, says 
Mr. Ccnriing^ is equivalent lo turning the equitable 
interest into a legal one, thus oonstruing the statute 
in eflTect as if it said, henceforth the interest of the 
mortgagor in his land shall for election purposes be 
treated as a legal interest, and the mortgagee's fight to 
his interest, which i$ now a Ic^al charge ch» the laodf , 
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shall be an equitable interest; not as between him and 1852. 
the mortgagor, but for election purposes. Then, having bIeeow 
got, not the thing, but the word only into the act, he ^^^^^'^ 
says, the section is to be dealt with in reference to the 
word *^ equitable," and thus it is that the charge is 
equitably distributed over the whole land. I think 
that this mode of dealing with a statute is altogether 
inadmissible, for you cannot substitute for the actual 
words used some others capable of a particular mean- 
ing, of which the actual words are not capable, and 
then construe the statute as if it contained the sub- 
stituted words. Even if Mr. Cowlings argument were 
valid, it would only detract from the authority of some 
election cases which have been cited. But that would 
not diminish the authority of Ijee v. Huichinson {a)j 
which bears a strong analogy to this case. The 8th 
Henry 6. certainly intended to confer the franchise on 
persons who had a certain position In society with 
respect to property. That statute was modified by the 
statute of Will. 3., and taking these statutes together, 
the thing to be looked at is, what is the ability of the 
claimant arising out of the land after his rights and 
liabilities have been enforced respecting it 

Williams J. I am of the same opinion. Having 
regard to the statutes and cases bearing on this subject, 
I think we ought not to look further than the amount 
of charge which can ultimately fall on the terre-tenant, 
and with respect to the land before us, it appears that 
when all rights and contributions have been enforced, 

(a) Antd, p. 159. 
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1852, any amount this person can be called upon to pay, will 
Baiieow "®^ diminish his interest below 40 shillings. 

V. t 

BUCKIUITXE. 

Talfourd J. I think the <^ charges " in the statute 
are to be understood to mean such as leave the parties 
equitably entitled the ability to expend 40 shillings after 
they are satisfied. The ^ase of Lee v. Hutchinson (a) is 
in effect the precise converse of this, and it involves 
the same principle as that which we have recognised 
in Moore v. 2^e Overseers qfCarisbrooke(b). 

Decision reversed. 

(a) Ant^, p. 159. (6) Ant^ p. 833. 



ffovmber 25th. Feddon, Appellant ; and Sawyebs, Respondent 

A person nPHE following case was stated for the opinion of the 

was mi the list Court by the revising barrister for the city of 

of freemen en- ^ , • , 
titled to vote in Carltsle : 

mmbenZr^ c7oA» Sawi/erSf whose name was on the list of voters 

r!l/i^°b- ^^^ ^'*® ^^'^ ^'^y ^^^ ^^^ ^™® l^^*"g> objected to the 
jected to the name of Thomas Feddon being retained on the list of 

name of an- 
other freeman freemen entitled to vote. The name of Thomas Feddon 

on that h'st, was on the list published by the town clerk of per- 

bimselfinhis ^^us eutided to vote. Notice of objection had been 

?wUon*as*^nff ^"^7 s^^'^cd on the town clerk and on Thomas Ftd-^ 

fiwrncnfoMhe ^^ ^ ^^^ ^^^ noticc of objection which had been so 

city.** It ap- 
peared tliat besides the list of freemen entitled to vote for members of parliament, there 
was a list called the Freemen's Roll, kept for municipal purposes. Held^ per Jervis C. J., 
WiUiamt J., and Talfourd J., duteniiente Maule J. that the description given of himself by 
the objector was a sufficietft compliance with the requirements of the stat. 6 Fici. c 18. 
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served on Thomas Feddon was in the words and form 1852. 
foUowing:- Fiddok 

^^ Form of not%e of objection to be given to parties 
objected to. 
'* To Mr. Tliomas Feddon^ of Clus/twaiiCf 

"I hereby give you notice that I object to your 
name being retained on the list of persons entitled to 
vote in the election of members for the city of Carlisle. 

"Dated the 23rd day oi August j 1852. 

*• Signed, John Sawyers, 

" Butchergate, Carlisle. 

" On the list rf freemen for the city of Carlisle!^ 

It was proved that there are several townships in the 
city of Carlisle^ with separate overseers, and that the 
overseers of the different townships make out and 
publish different lists of persons entitled to vote in the 
election of members for the city, in respect of the 
occupation of property within the city; and further, 
that the town clerk makes out and publishes in each 
year a list of freemen entitled to vote in the election of 
members for the city. The heading of the said list 
of freemen. is in manner and form following: — 

*« The list of freemen of the city of Carlisle^ entitled 
to vote in the election of members for the said city." 

It is the duty of the town clerk to keep printed 
copies of the said list for sale, and he is in the habit of 
selling such copies. There is kept in the town clerk*s 
office another list of the freemen of Carlisle^ which is 
the list or roll of all the freemen of the city, made and 
kept in pursuance of. the municipal corporation act; 
and the proper and ordinary name of such list is " the 
freemen's roll." Such list is not published, though it 
may be inspected at the town clerk's office, and it is in 
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1852. no way connected with the lists made of persons entitled 
p^jjp^jj to vote in the election of members for the city. There 
is biit one list of the freemen of the 5lty relating to the 
election of members for the city, which is the list made 
and published annually by the town clerk, as above 
mentioned. The name of John Sawyers was in &ct 
upon that list of freemen. 

It was contended on behalf of the said TkoHuu 
FcddoTij that the notice of objection was insuflScient, 
because the objector had not therein described himself 
as being a voter for the city, and had not shewn upon 
the f^ce of the notice that he was a person entitled to 
object to the name of the said Thomas Feddcm being 
retained on the list of voters, and had not shewn that 
be was a person to whose objection the said Hiamtts 
Feddon was bound by law to pay attenticMi. It was 
further contended, that the notice was insufficient, 
because the objector had not described himself as beuig 
on the list of freemen entitled to vote for the city, but 
only as being on tlie Ibt of freemen for the city, and 
that the notice was not according to the form in the 
schedule, 6 Vict. c. 18., and that the said notice tended 
to mislead the said Thomas Feddon^ and that the said 
John Sawyers had not duly exercised the power con- 
ferred upon him by the statute, 6 Viet* c. 18. It was 
contended on behalf of the said John Sawyers^ that 
he had duly exercised the powers conferred upon him 
by law; that the notice was sufficiently accorate; that 
the voter could not be mbled, and thftt there was 
only one list of freemen^ namely, the Ibt of freemen 
entitled to vote in the election of members for the city 
to which any reasonable person would refer on receiving 
such a notice. The revising barrbter held llial the 
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potice wa« sufficiently accuriitei and that th^ ^aid Jofin l S52. 
Swyer$ duly exercUed the power conferred uppn him ' ploooii 
by Ijiw, and the said Thomas Feddon being unable to g^Jy^^g 
sustain his right to be on the list of voters for the city 
of Carlisle, his name was struck out of the list, 

Twenty*eigbt other cases were coosolidatad with the 
above. 

The case was argued {Novemb0r I7th) by & Tenypk 
for the appellant^ citing Edsfmrth v, Farrer{fl)\ and 
by M^Uor for the respondent, who referred to JVanstn/y. 
Perkins {Quigkr/s case)(b)^ and Tudball v. T/ie Tarnn 
Clerk qf Bristol {c). Their arguments will sufficiently 
appear from the judgments afterwards delivered by 
the judges, who differed in opinion when counsel bad 
been beard. 

Cw\ adv* vuU. 

JjBHVia C J. In this case, in which the Court took 
time to consider, in consequence of a difference of 
opinion among the judges who beard the arguments, 
we have considered the matter again, and } am sorry 
to say that we are still not unanimous* I proceed to 
state the reasons which induce me to think that the 
decision of the revising barrister was correct. The 
question in this case arose upon tlie suffioiepoy of a 
notice of ol^ieciion to Thomas Weddon^ sigoed by Join 
Sain&erSf who described himself as being '^ on the list 
of freemen for the city of Carlisle.'* It is said that the 
objector should have described himself to be <^ on the 
list of freemen entitled to vote in the election of mem- 
bers of parliament for the city of Carlisle" or that be 

(«) Antd) Vol. I. p. 5ir. (h) Antd, Vol. I. p. 235. 

(0) Amd, Vel I. p, 7. 
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1852. should have shewn himself to be^ somehow or other, a 
YzDnov ^^^^^ f^r ^^^ c^'J' ^^ ^^^ other hand it is said, that 
Sawyxk ^^ ^^ sufficiently described himself as being on the 
list of voters for the city. It was contended during the 
argument, and is not disputed, that by the 17th section 
of the Stat. 6 Vtci. c. 18., no one can object but a 
person whose name has been inserted in a list of voteYS 
for a city or borough. The party objecting, therefore, 
must bring himself within that description, and the 
statute gives a form. No. 11. Schedule (B), for his 
guidance, according to which, ^^ or to the like effect,'^ 
the notice of objection is to be framed. That form, 
however, is applicable, not to the objector in this case, 
who is a freeman, but to a person who is on the house- 
holders' list The question turns, therefore^ upon the 
construction to be put on the 17th section of the act^ 
and I think the 101st section gives a key to the in- 
terpretation of the former clause. The 101st section 
says, in substance, that no notice of objection is to be 
held bad if the matter is so stated in it as to be com- 
monly understood. And I think the fair meaning of 
this section is, that we are not to put a mere technical 
and critical construction upon the instrument, but to 
look at it in a common-sense point of view ; and if, 
on looking at the notice of objection as a man of plain 
and ordinary intelligence, having regard to the subject- 
matter, would look at it, we see that the objector does 
describe himself so as to be commonly understood to 
be a person entitled to object, it seems to me that the 
notice of objection is good. Now, there are two classes 
of lists in the city of Carlisle. The one includes the 
list of freemen entitled to vote ; the other class contains 
the list of householders made out by the overseers of 
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the different townships* I can well understand why 1852. . 
the act requires, -in the latter case, that the notice of yzhhov 
objection should state, not only that the objector hal 
a vote as. a householder, but in what parish he is a 
householder,' because the party objected to is thus at 
once referred to a particular list, in order that he may 
ascertain whether the objector is qualified to object. 
But that reason does not apply to freemen objecting. 
There is only one list of freemen published by the 
town-clerk, and the persons named in that list are 
entitled to vote at electioos for members of parliament. 
There is only one statutory form of notice of objection, 
and that does not apply to freemen. But, having 
regard to the subject-matter of the notice of objection 
in the present case, which applies only to the exercise 
of the parliamentary franchise, 1 think that if the notice 
were read as it would be by a person of ordinary 
intelligence, the objector could not be otherwise than 
understood to be a freeman on the list of voters for 
the city of Carlisle, seeing that the notice describes 
him to be on the list of freemen; for the city. On this 
short ground, I think we should take a liberal view in 
construing the 17th section of the act, and looking 
at it ia that way, it seems to me that the notice is so 
expressed as to be ^< commonly understood '' as having 
been made by an objector who is on the list of voters. 
I quite agree that if we were bound to look at the 
notice critically and technically, and to draw inferences 
against the objector, the statement in the notice is 
quite consistent with the objector^s being on the roll of 
freemen merely in the enjoyment of municipal rights; 
but it seems to me that we ought to put a liberal 
construction upon the instrument, and when we con- 
voL. II. r 
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1852. sider that the objection applies to the exercise of the 
jr^opo^ parliamentary franchise, we cannot but infer that the 
Sawtos. objector meant to describe himself as a person entitled 
to object. Mr. Temple urged that, by- holding this 
notice to be sufficient, a party would be called upon 
to do what he ought not to be obliged to do, namely, 
to make inquiries for the purpose of discovering on 
what list the objector was. That argument was strongly 
pressed in Wansey v. Perkins (Quiglet/scase) («), but the 
Court did not consider the difficulty to be insurmount- 
able. They said that it was not unreasonable that the 
voter himself, or some other party for him, should 
ascertain to what list the notice of objection referred. 
In a case like this, if there were any ambiguity, the 
party objected to might be fairly required to ascertain 
whether the name of the party giving the notice was 
on the list of freemen entitled to vote in the election of 
members of parliament. But it seems to me that no 
inquiry would be necessary here, because there is no 
ambiguity, for I think that no person of ordinary 
intelligence, reading the notice in a fair and liberal 
spirit, could doubt that the party giving it described 
himself as a parliamentary elector. For these reasons, 
I am of opinion that the notice of objection was suf- 
ficient. 

Maule J. It;^ appears to me that the notice of ob-* 
jection given in this case was not sufficient. The 17th 
section of the act confines the power of objecting to 
persons whose names are on the list of voters, and this 
right is conferred upon such persons only when they 

(a) Ante, Vol. I. p. 235. 
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proceed, in the manner pointed out in the act, to put a 1852. 
voter to the proof of his qualification. The right is f^^^ 
annexed, by force of the statute, not to persons to whom 
it is naturally incident, but to persons to whom the 
legislature thought fit to give it. Such persons are 
required, by section 17., to give a notica of objection 
in the form pointed out in the schedule, or ** to the 
like efiect," and the latter words of the form in the 
schedule are, ^^A.B. on the list of voters for the parish 
of—." I believe there is no difference of opinion on 
the Bench, that by the words ^^ to the like efiect,'' the 
act meant to shew that the form was given merely as an 
example. The notice is intended to point out that the 
objector is on a list, and on what list, of voters. There 
is no controversy that the correct form pointed out by 
the words of the statute as applicable to the case of a 
person who is not upon the overseers' list as a house- 
holder, but who is upon the list of freemen, ought to 
shew that he is on the latter list* It is agreed that this 
is the efiect which the notice ought to have. My 
Brothers admit that, to make the notice a good one, it 
ought to point out that the person making the objection 
is upon the list of freemen entitled, as such, to vote. 
Now, what the objector does say in this case is, that 
he is " on the list of freemen ; '* he does not say in 
terms that such freemen are *^ entitled to vote," but it 
is conceded that, to make the notice good, he must say 
so "in effect." The question, then, is, whether this 
notice does in effect inform the person to whom it is 
addressed, that the objector is on the list of freemen en- 
titled to vote. He says that he is " on the list of free- 
men for the city of CorrZ/sfe." These words of them- 
selves^ standing alone, convey no assertion of a right to 

Y 2 
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1852. vote, or of being on a list of persons entitled to vote. 

jj.^^^ But then it is said that, taking the surrounding circum- 
stances into consideration, and the rule which (as al- 
leged) is laid down by the 101st section of the statute^ 
the words ^^ on the list of freemen for the city of 
Carlisle j^ do impliedly contain an assertion that the 
person is on the list of freemen entitled to vote for 
members of parliament. That there may be a list of 
freemen for the city, which is not a list of freemen who 
have a right to exercise the parliamentary franchise 
nobody denies ; and it is found by the revbing barrister 
that there is such a list. But it is argued, that though 
the objector describes himself as being upon such a list, 
it would be ^^ commonly understood '' that he referred 
to the list of freemen entitled to vote for members of 
parliament. These being the only grounds for sug> 
gesting that a construction should be put on the words 
which would not belong to them if taken by themselves, 
the question is, whether the reason3^ assigned be suf- 
ficient, for putting such a construction upon them. The 
revising barrister seems to have relied a good deal 
upon a fact which is found in the case, but which was 
not much relied upon during the argument, and which 
the Lord Chief Justice, in his judgment, did not ex- 
pressly rely upon, viz. that there are certain lists of 
persons made out and entitled in a certain way, and 
that there exists a list of freemen called << The Free- 
men's Roll/' These circumstances, I think, cannot be 
legitimately taken into consideration; and if they be 
taken into consideration, I do not think that they ought 
to lead to the conclusion drawn from them by the re- 
vising barrister. The words in the notice of the objeo 
tion are perfectly unequivocal and intelligible, and con* 
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tain^ coupled with the name of -the objector, an assertion 1852. 
that he is on a list of freemen for the city. That is all Z 
which they import. I do not think that these unequi- ▼• 

Tocal words can be construed to signify that the objector 
is upon the list of persons entitled to vote for members 
of parliament. Tlieir meaning cannot be restricted by 
the extrinsic fact that there is a list which contains the 
names of part of the freemen only. The rule of con- 
struction contended for, if carried out to the length 
short of which we could not properly stop, would have 
the effect of restricting words, however unequivocal, to 
a particular sense. It seems to me, therefore, that the 
occasion on which these words were used cannot be 
called in aid to restrict the plain meaning belonging to 
them, when read by a person who is conversant with the 
English language, and who has no desire to put any 
other construction upon them than that which belongs 
to them of themselves. If they be so read, nobody for 
a moment would doubt that the objector does not affirm 
himself to be on any list of voters ; he affirms himself 
to be on a list of freemen, which may be a list of voters^ 
or may not. But it is said that the other construction 
— that, namely, which makes a "list of freemen " and a 
" list of voters '* convertible terms — is aided by the 
101st section of the act, and that we are to look at the 
matter in a plain, common^ense point of view, and not 
technically nor critically. Now, nobody looks at the 
matter technically. Nothing technical, or belonging to 
any particular art or science, has been suggested as 
affording a rule of construction upon this occasion. The 
words are to be looked at, not as words belonging to 
the art of law or any other art, but as words subject to 
the rules which govern the use of the Englis/i language. 
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1852. I think, however, that they ought to be looked at crifi^ 
caUy. To deal with words critically, is to apply your 
judgment to ascertain their meaning. The Lord Chief 
Justice himself^ while protesting against a critical con-* 
struction, exhibited, as he always does when the occasioa 
calls for it^ great critical power in his judgment. He 
exercised a power of constructive criticism, and applied 
all the rules of such an art to the matter in hand. The 
criticism was verbal criticism, too, for the question is, 
what is the sense of the words ^^ on the list of freemen ? ^ 
It is said that there is a section of the act (§ 101.) which 
enables us to impose upon the words a sense different 
from that which, without using that section^ I have at-» 
tributed to them» Now, I do not myself believe that 
the 101st section does afford the rule of verbal criticism 
which has been extracted from it. I think that the rule 
to be deduced from that sectioa is, that where a docu-^ 
ment contains a substantial allegation of the matters 
which it is required to contain, if the language in which 
it is expressed be not perfectly accurate, the inaccuracy 
may be got over. Now, does that rule apply to the 
present case ? It certainly does not. There is no m- 
accuracy in the language used. The objector affirms 
of himself that he is on the list of freemen ; there 
is nothing inaccurate in that. There is, what may be 
quite enough for his purpose, such a thing as a list of 
freemen; he affirms that he is on that list. He may 
have some purpose ia affirming that ; he may choose to 
affirm it ; he may be desirous of trying whether it is 
sufficient to affirm that he is on the list ; but whatever 
his object may be, that is what he says of himself: he 
says^ " I am on the list of freemen," — a perfectly in-^ 
telligible proposition. And if those words were used 
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by him upon an occasion when it would be necessary (ot 1852. 
him to shew that he was on the general Ibt of freemen^ Fiddon 
and when it would not be sufficient for him to state ^ ^* 
that he was on the list of freemen entitled to vote for 
members of parliament, it would^have been, hopeless to 
urge in argument that, by any rule of constructive criti- 
cism, he was not on the general list of freemen for 
the city, but only on the list of such freemen as were 
entitled to share in the privilege of returning two mem- 
bers to parliament. If the construction contended for 
by the respondent be adopted, I do not know where 
we are to stop. People, it seems, are to be taken to 
know that to be ** on the list of freemen " means, to be 
on the list of freemen entitled to vote for members of 
parliament ; and, therefore, we are to restrain the mean- 
ing of the words used, and impose upon them a signi- 
fication which they do not bear when standing alone. 
I think that die words should be looked at in the spirit 
of the act, which evidently intends that the power of ob- 
jecting should be exercised by a certain class of persons 
only, and it directs that the objector should affirm that 
he belongs to that class. If any thing else were intended, 
I do not see why saying " on the list," without saying , 
on what list, would not do. If words be used on an 
occasion when they cannot have any meaning at all, 
unless restricted in their signification, then they must 
be so restricted ; but that is not the case here. To give 
the words their natural sense would involve no contra-* 
diction, no inconsistency, and no inconvenience. They 
affirm that the objector is on the list of freemen for 
the city of Carlisle; they do not affirm that he is on 
the list of freemen entitled to vote for members of par- 
liament ; and I therefore think that they do not make 
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1852. the affirmation which is the essence of the notice re- 
p^^^jjj quired by the act, and consequently, that the decision 
^^^ of the revbing barrbter was wrong. 

Williams J. I agree with the Lord Chief Justice, 
and I think that the revising barrister was right in hold- 
ing the notice of objection to be sufficient. Having re- 
gard not only to the terms of the notice, but, as we are 
bound to look, to the subject matter of it, and the 
occasion of it, I confess I think that no person of or- 
dinary intelligence could fail to understand that the 
phrase in the notice ^^ On the list of freemen for the 
city of Carlisle,^* referred to the list of freemen entided 
to vote, and not to the freemen's roll which is kept in 
pursuance of the Municipal Corporation Act. There*' 
fore in my opinion there is no inaccuracy of description ; 
but, if there be, that inaccuracy is cured by the 101st 
section of 6 Fid. c. 18. ; for, in my judgment, the ques- 
tion to be determined is, whether the notice of ol]gectk)Q 
was given in such a way as to be commonly understood 

Talfourd J. I concur with the Lord Chief Justice 
in thinking that the revising barrister was right in his 
decision. The 17th section of the act requires that the 
objector should state his title to object. The end aimed 
at by that provision in the statute is, that he should 
point out to the person to whose vote be objects the list 
upon which his name is to be found, in order that the 
party objected to may go to that list, and see whether 
the person who objects to his vote has a right to do so. 
The objector in the present case could not comply with 
the form given in the schedule, because it was not ap- 
plicable to the title which he possessed, but by saying 
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that he v as " on the list of freemen," he must be taken 1852. 
to have meant, that he was on such a list of freemen feudos 
as entitled him to raise the objection. If there had g ^^^^ 
been no other list of freemen than that of freemen en- 
titled to vote for members of parliament, I think we are 
all agreed that the notice would have been sufficient, 
but the ambiguity in it is entirely occasioned by the ex- 
trinsic fact, that there is another list of freemen to which 
the objector is supposed to allude ; namely, " The Free- 
men's Roll." By describing himself as " on the list 
of freemen," the objector seems to point to the list of 
freemen who are parliamentary voters, rather than to 
the roll of freemen. Taking notice, therefore, of the 
extrinsic circumstances of the case, and balancing the 
one against the other, I think we may fairly conclude 
that the person receiving the notice would perfectly 
well understand what it meant, because it would be idle 
for the objector to describe himself as being on the 
municipal list alone. I am, therefore, of opinion that 
the decision ought to be affirmed. 

Decision affirmed. 
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November wh. MoORHOusE, Appellant; and Gilbbbtson, Re- 
spondent. 

^Srister«? AT a Court held before Edward Rushton, Esq., 
pmiged from^ Barrister-at-Law, duly appointed to revise the list 

countythename of voters for the northern division of the county of 

of a claimant 

who was joint Lancaster , for the revision of the list of voters for the 

owner with 
others of certain 

freehold property, let to tenants at certain rents, on the terms that the owners should 
pay the poor rate and certain other rates, including a water rate and a rate imposed by 
a local Board of Health, to which the tenants, in respect of their occupation, were liable. 
If the owners had not agreed to pay the amount of those rates, the rent obtained from 
the tenants would have been diminished by that amount The claimant's clear share 
of the sums actually received from the tenants, after the deduction of the necessaiy ex- 
penses incidental to the property, amounted to 40t. per annum ; but after the further 
deduction of the sum paid in respect of the rates for which the tenants were legally liable, 
but which the owners by the contract of letting were bound to pay, his clear share amounted 
to less than 40s. Heldj that the claimant's name was rightly expunged from the re- 
gister, inasmuch as his estate was not of the yearly value to him of 40s. ; and that the 
question whether his estate was of the clear yearly value of 40s. over and above all costs 
and cliarges payable out of or in respect of the same within the meaning and intention 
of the 12 Geo, 2. c. 18. $s. 5, 6., could not arise. 
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township of Preston^ John Garlicky junior, duly ob- 
jected to the name of Charles Edward Rawlins being 
retained on the said list. The facts of the case were as 
follow : — 

The name of Charles Edward Rawlins appeared on 
the list in the following form : — 



Charles Ed- 
ward Raw- 
lins. 



No. 4. Blackburn 
Terrace, Liver- 
pool. 



Undivided share 

of freehold 

houses. 



Nos. 115, 116, 
117, North Road; 
No. 5. Ann Street. 



1853. 

MOOEHOUSK 
V. 

GlLBERTSOK. 



The appellant and others were joint owners of free- 
hold property in Preston. The property was let and 
was rated to the poor and other usual tenants' rates, 
which included a water rate and Local Board of 
Health rate. It was part of the terms of the letting 
that these rates should be paid by the owners, and 
they were so paid. If the owners had not agreed to 
pay the amount of those rates^ the rent obtained from 
the tenants would have been diminished by that amount. 
An agent had been appointed on the behalf of the 
owners who managed the property, collected the rents 
and, after paying all the necessary expenses incidental 
to the property, including the tenants' rates, divided 
the balance by the number of owners, and transmitted 
to Charles Edward Rawlins and the other persons 
interested the amount of their respective shares. After 
paying the other necessary expenses, and before paying 
the tenants' rates, the agent had each year a sum in 
hand which, if divided by the number of owners, 
would give 4«05. clear as the share of Charles Edward 
Rawlins and the others respectively. After paying the 
tenants' rates, the sum remaining in the agent's bands 
would, if divided by the number of owners, give as 
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1853. the share of Charles Edward Rawlins and the others 
MooRHousE ^respectively a sum less than 405. by precisely the. 
amount of the rates ; so that, although the agent re- 
ceived from the tenants on account of each owner 
more than 405. a year in the first instance, that sum 
underwent two reductions whilst still in his hands. 
In the first place, it was reduced to 4«05. by the payment 
of expenses other than the tenants' rates ; in the second 
place, it was reduced below 405. by the payment of 
the tenants' rates themselves, or any one of them ; and 
the sum actually transmitted each year to Charles 
Edward Rawlins and to the other owners respectively 
as their resulting share was less than 405. by the 
amount of the tenants' rates. Upon this state of facts 
it was contended on behalf of the voter that, inasmuch 
as the water rate and the Local Board of Health rate 
were mere voluntary payments on the part of the owners, 
and inasmuch as by the stat. 18 Geo. 2. c* 18. 5. 6. the 
parochial rates were not to be deemed charges payable 
out of the property, therefore neither the one nor 
the other ought to be deducted in estimating its annual 
value. On behalf of the objector it was urged that, 
though not charges payable out of the property, the 
parochial rates were nevertheless payments which 
diminished its annual value to the owners, and that 
the water rate and the Local Board of Health rate were 
not mere voluntary payments, but payments which 
the owners must of necessity make in order to procure 
from the tenants the stipulated amount of rent, and that, 
therefore, all these rates ought to be deducted. The 
Revising Barrister decided that the annual value of the 
property in question to Charles Edward Rawlins and 
the other owners respectively, did not amount to 405. ; 
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that in estimating such annual value to Charles Edward 1853. 
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Rawlins and the other owners respectively there ought 

to be deducted, under the circumstances, the amount ^ ^• 

GiLBERTSOV. 

paid for the tenants' rates, including, as before men- 
tioned, the parochial rates, the water rate, and the 
Local Board of Health rate ; and that the real value of 
the property to the voter, therefore, was not 405., but 
that sum minus the amount paid for the tenants' rates. 
He expunged the name from the list. 

The names of 104 other persons were also erased 
from the list on the same ground, but the appeals 
were ordered to be consolidated. 

Edward James for the appellant. The decision of 
the revising barrister was wrong. The parochial rates, 
the water rate, the rate imposed by the Local Board 
of Health, ought not to have been deducted for the 
purpose of ascertaining the value of the appellant's 
freehold in order to determine his right to a vote 
for the county. The question for this Court is whether, 
within the meaning of the 18 Geo. 2. c. 18. s. 5., these 
rates are charges payable out of or in respect of the 
freehold estate on which the appellant rests his claim. 
That section enacts that no person shall vote in any 
election of the Knight of the Shire to serve in par- 
liament for England, without having a freehold estate 
in the county for which he votes, of the clear yearly 
value of 4fOs. over and above all rents and charges 
payable of or in respect of the same. The statute 
does not define positively the word " charges : " but 
the 6th section contains a kind of negative definition 
of it, by directing that " no public or parliamentary 
tax, county, church or parish rate or duty, or any other 
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1853. tax, rate, or assessment whatsoever to be assessed or 
MooRHousB levied upon any county, division, rape, lathe, wapentake, 
^ ^' ward or hundred, is or shall be deemed or construed 

GUBERTSON. 

to be any charge payable out of or in respect of any 
freehold estate within the meaning and intention of 
this act" The 5th section, therefore, and the 6th 
ought to be read together thus : — no person shall vote 
in any such election without having a freehold estate 
in the county for which he votes of the clear yearly 
value of 405. over and above all rents and charges, 
except any public or parliamentary tax, county, church, 
or parish rate or duty, or any other tax, rate or assess- 
ment whatsoever to be assessed or levied upon any 
county, division, rape, lathe, wapentake, ward or 
hundred." IJervis C. J. The case does not find the 
actual value, but treats payment as the test of value. 
What would the tenant have paid to the appellant, 
if the tenant had had to pay his own rates? just so 
much less than the sum he actually paid as the rate 
may amount to. Treating then the payment as the 
test of the value, the value is under 405. That might 
have been so if the act had not contained the pro- 
visions of the 6th section ; but in this case the value, 
that is, the payment to the appellant, is not less than 
405., without deducting charges payable in respect of 
the estate which the 6th section says shall not be 
deemed charges for the purpose under consideration. 
iMaule J. The meaning is that nothing is to be 
considered which the freeholder has to pay in respect 
of his own enjoyment. A man does not the less 
expend 405. a year because he applies part of it to pay 
his taxes. If the legislature should say that a man 
with 405. a year should pay 405. a year as a tax, the 
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man would still enjoy the 405. though he paid the 1853. 
tax.] The case may be supposed of a man having moorhoum 
two freehold estates in adjoining parishes and adjoining 
counties, one occupied by himself and the other 
occupied by a tenant; the former subject to rates 
amounting to 2s. a year^ the latter not subject to any 
rates: and the value of each 405. a year. For the 
latter he would have a vote under section 5., without 
calling in aid section 6. ; for the former he would have 
a vote by calling in aid section 6. If it be further 
supposed that, in another year and in the parish in 
which the estate is occupied by the tenant, rates to 
the amount of Is. are imposed, which the freeholder 
consents to pay; that estate is plainly worth more 
to him than the estate which he occupies, and if the 
one is worth 40^., the other is worth more than 405., 
the deductions for rates being in each case the same 
in principle, and the variance being only one of 
amount. This 6th section would be violated by de- 
ducting the 2s. which the freeholder pays in respect 
of the estate which he owns and occupies; and it 
would equally be violated by deducting the Is. which 
he pays in respect of a tenant's occupation of that 
estate which he owns without occupying. iJervts C. J. 
In the latter case the value to the landlord is only 
395.] That cannot be unless the rates be taken into 
consideration, and they cannot be taken into con- 
sideration without violating the 6th section. IMatde J. 
The amount of 405. must be reached, after de- 
ducting all charges payable out of or in respect 
of the estate. That means, out of the interest 
which confers the vote, which, in this case, is the 
rent he lets the land at. In the case supposed, 

z 4 
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1853. he lets it at 395. only. Suppose the number of pau* 
'T: pers in the parish to be such that the tenant said to 

MOORHODSS ^ 

▼• the landlord, ** If I am to pay the rate. I can only 

give you 395.," and that the rates amounted to a 
shilling; the value of the landlord's interest would 
not be 405. Unless the value reaches 405. it is unne- 
cessary to inquire into deductions. Jervis C. J. Here 
the amount of 405. is not reached ; because the land- 
lord gets 405., not all for himself, but subject to the 
payment of the rates which the tenant ought to pay.] 
That is, he gets 405. and out of it has to pay one of the 
charges mentioned in the 6th section. ^Maule J. The 
6th section applies to charges affecting the enjoyment of 
the interest ; such as the income-tax or any tax speci- 
fically laid on the rent. A deduction is not to be made 
in respect of payments made to defray such charges; 
they are to be treated as if they were spent in the sup- 
port of his family. Jervis C. J. You apply the 6th 
section too early. You must first make out the clear 
yearly value of 405. When you have got that, any 
charge within the meaning of the 6th section is not to 
be deducted. Matde J. And you have not got the 
405.] When in the cases put the landlord occupies, he 
has 405. and must pay the rate of 25., that is, he has 
385. and 25., which latter sum is to be expended in the 
rate ; when the tenant occupies, the landlord has 395. 
and l5. which is to be expended in the rate. If the 6th 
section is applied he has a vote in both cases ; if the 
6th section does not apply to both cases, it applies to 
neither. [^Maule J. If I let at 405. per annum, but am 
to furnish the tenant with a ton of coals per annum as 
well, that agreement is worth 405. per annum to the 
tenant; but my interest under the agreement is not 405* 
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per annum. It is the same thing in effect if I am 1853. 
annually to spend the value of a ton of coals in paying moobhousk 
rates for the tenant. Jervis C, J. If the landlord gets 
SSs. for himself, and 2s. to pay to the parish, and yet 
gets 405. to dispend for himself, it is a very odd way of 
having 40s. to dispend for himself.] Were he himself 
the occupier, he would have that sum to dispend for 
himself notwithstanding the rate. {^Maule J. The 
payment of the rate would then be a payment of some- 
thing for enjoyment of occupation. It is a mode of 
enjoying the occupation. He dispends 25. for the 
benefits which the rates purchase, and 385. in some 
other way, and so he enjoys 40s. A vote is conferred 
by value, not by mere reception.] The first thing is to 
get the actual value ascertained. The actual value 
between landlord and tenant is 40s. That sum the 
tenant is willing to pay, even though there be no 
rate. That sum, therefore, is the value of the property 
before any rate is imposed. It is equally the value of 
the property after the rate is imposed ; for the value 
is not altered by the imposition of the rate. Then hav- 
ing got a value of 40s. the only question is whether a 
rate payable out of it is to be treated for the purpose of 
the right to vote as a charge payable out of it within 
the meaning of the statute. The 6th section says that 
it is not. If to pay 2s. for rates due in respect of his 
own occupation is to dispend 2s. within the meaning 
of the statute, so as to make up with 38s. applied in 
some other way a dispending of 40s. ; it is no less a 
dispending of 40s. to apply the 38s. for his general 
purposes, and the 2s. in paying by agreement a 'rate in 
respect of the tenant's occupation. The payment is in 
each case compulsory on the landlord ; and in each 
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] 858. case it is a payment to be excluded from the computa- 
MooBHousK ^'^" under the 5th section. [Williams J. My lord puts 
the case of a man receiving SSs. from the tenant for 
himself, and 25. to pay to the parish for rates, so making 
his whole receipts from the tenant 405. You must 
either contend that in such a case the value would be 
405., or else in every case where the landlord, in consi- 
deration of the rent, bargains to pay the tenant's rates, 
you must deduct the rates in order to ascertain the 
value.] The value is shown by the tenant's payment; 
and for the purpose of the vote, that value is not to be 
construed to be diminished by the payment of any rates. 
[Williams J. The 6th section is oddly woi'ded for your 
purpose. Your contention, however, must be, that if 
the value to the freeholder is in fact 885., but would be 
405. were there not certain rates to be paid, the value 
is to be construed to be 405.] That is the appellant's 
contention. 

The second point is whether the deduction in respect 
of ^^ necessary expenses" ought to be considered. 
[Maule J. No point has been raised upon that for 
our consideration. It does not appear that the objec- 
tion was made at the time ; and we cannot send it back 
for that purpose.] The case is not sufficiently stated 
unless it be shown what these ** necessary expenses" 
are. 

Byles Serjt., contrk, was not called on. 

Jervis C. J. The case is sufficiently stated. The 
statement is substantially that the rent is the value; and 
the rent is exactly 405. if the claimant is entitled to add 
the rates paid by the tenant, but is exactly not 405; if 
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the tenant's rates are to be deducted from it. I appre- 1858. 
hend that the tenant's rates must be deducted, and, moorhousi 
therefore, the real value is 38s. The meaning of the 6th 
section is not that the sum paid by or for the tenant in 
respect of rates is to be added to the sum paid by him 
for rent in order to make out the value ; but that the 
value is to be ascertained without making deductions in 
respect of such charges, payable out of the landlord's 
interest, as are mentioned in that section. Here no de- 
duction can take place ; because, before the question of 
deduction arises, there must be an ascertained value of 
40^., and the ascertained value is only 385. Mr. James 
has not answered the question put, whether, if the land- 
lord receives 385. and the tenant pays 25., the value to the 
landlord can be said to be 405.? If this cannot be said, 
as it is clear it cannot, the landlord is not entitled to 
vote. I think, therefore, that the revising barrister was 
quite right, and that we must affirm his decision. 

Maule J. I also think that the revising barrister 
was quite right. The question is not one of the de- 
duction of charges, but whether the sum from which any 
deduction must be made amounts to 405. I think that 
it does not. The interest of the claimant in the property 
is represented by what must be taken to be a fair rent ; 
and that is 405., subject to an agreement on his part to 
pay the charges to which the tenant is legally liable. 
His interest, therefore, is only 405. subject to the pay- 
ment of his tenant's rates, and not subject to any charge 
or tax upon it but what arises out of convention with 
his tenant. He cannot get at a rent of 405. ; but only 
at a rent of 405. with an agreement by him to pay 
poor rate, water rate, and rate made by the Local Board 
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1858. of Health, for which the tenant is legally liable. This 
■ Moo»Hou8« statute treats the occupier's duty to make such payments 
not as a deduction from the capacity to spend money, 
but as a mode of enjoyment ; and, therefore, no deduc- 
tion ought to be made in respect of such a charge. In 
the case of a tenant occupying land and paying rates, the 
payment is a mode of enjoying the property he occupies. 
He is called upon to pay a portion of what he gets from 
his occupation to support the poor, and that is treated 
by the statute as if he employed it for the support of his 
own family. The case has been pressed by Mr. James 
of the landlord occupying 'the land himself, and be says 
that when this is the case you cannot under this statute 
deduct the poor rate. Certainly not; because then the 
occupier would be the person who expended the interest 
derived from the land for his own purposes. It would 
be one moae of his enjoyment of the land. But then 
he says, where is the difference when the landlord lets the 
land and agrees to pay the poor rates out of the rent? 
He asks, ought the sum so paid for rates to be de- 
ducted ? Yes, because it is clear that such a gross rent 
is not the proper criterion of value, and that the true 
rent is only got at by deducting something which the 
landlord has agreed to pay — which is the same thing 
as if he had agreed not to receive it. In this case, the 
landlord does not pay anything in respect of his own 
interest m the land as landlord, and, therefore, he does 
not himself enjoy the land ; but when he pays the rates, 
he pays something which the tenant would have been 
liable to pay, and which, when paid by the tenant, is 
a portion of the tenant's enjoyment of the land. It is 
the same thing as if the landlord, instead of getting 405. 
a year for the land> could only get 40^. if he agreed to 
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furnish coals for his tenant's stoves; or, as if the turn- 1853, 
pikes in the district being heavy, he could only let for Moorhousb 
40s* a year, by consenting to pay his tenant's turn- Gilbmtboh. 
pike tolls every market day, amounting perhaps to a 
shilling a week. It would be impossible in such a case 
to say that the value to the landlord was 405. 1 think, 
therefore, that the revising barrister had no very difficult 
task in deciding this question, and that his decision was 
right. 

Williams J. I am of the same opinion. Mr. James 
is driven to admit that he must go the length of con- 
tending that a person would have a good vote who 
could merely assert, not that his interest was of the 
value of 405., but that it would be of that value if it 
were not situated in a parish where taxes are so heavy. 
But that is not so. I think, therefore, the decision 
was right 

Talfourd J. I am entirely of the same opinion. 
Judgment for the respondent with costs. 
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AMENDING NOTICE OF 
CLAIM. 

See QuALiFicATioK, A. (y*). . 

ANNUAL VALUE. 
See QuALiFicATioK, B. (d). , 

The value of the property in respect 
of which a /jualificatioD for voting 
18 claimed, is always a question of 
fact and evidence to be deter- 
mined by the revising barrister. 
Hamilton v. Bass. Page 219 

ASSESSED TAXES, 

Demand of Assessed Taxes is not 
necessary to make them payable 
under 2 W. 4. c. 45. s. 27., being 
only necessary previous to a levy 
on default of payment. {See 14 & 
15 Vict. c. 14.) Ford v. Smedky. 

203 

ASSISTANT OVERSEER. 
See Practice {/) 1. 

Overseer. 



BEWDLEY. 

As to what the limits of the parlia- 
mentary borough of Bewdley. 
Palmer v. AUen. Page 126 
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{Effect of Payment of.) 
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BOUNDARY ACT. 
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See Charge on Freehold. 
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BUILDING ACT. 

BUILDING SOCIETIES' ACT. 

See Statutes (a). 



CASE FROM REVISING 
BARRISTER. 

See Practice (a). 
Mode of Construction. 

A case sent from a revising bar- 
rister is not to be looked at like a 
plea, which must be good in omni' 
bus. All that is required is, that 
it should show, with reasonable 
certainty, what is the point in dis- 
pute. 

Dict.per Maule, J. Page 98. 166 
Diet, per Talfourd, J. 169 



CHARGE ON FREEHOLD. 

Monthly payments by a member of 
a building society in discharge of 
the sums monthly accruing due 
on his shares; and for the pay- 
ment of which the freehold pre- 
mises of the member are mort- 
gaged as a security^ are a charge 
on the freehold within 8 Hen. 6. 
c. 7. Copland v. Bartlett^ 102 
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COUNTY VOTERS' ACT. 

See Statutes (c), 
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See Tide Waiter. 



DEMAND OF ASSESSED 

TAXES. 
See Qualification, A. (rf). 

DIRECTION OF NOTICE. 
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DISSENTING MINISTER, 
•^ee Qualification, B. (e). 



EQUITABLE ESTATE. 
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ESTATE FOR LIFE. 
See Qualification, B. {/). \ 



FORM OF NOTICE OF OB- 
JECTION. 

See Practice (f), I, % 
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OVERSEER. 



FORTY SHILLINGS BY THE 
YEAR. 

/See Qualification, B. (b) (d) {/) 
(i) (A), 1,2,3.5. 

FREEHOLD ESTATE. 
See Qualification, B. (/). 

FREEMAN'S RIGHT TO VOTE : 

WHEN EXCUSED RATES. 

See Qualification, A. (a). 

FREEMEN. 

See Practice (c?), 4. 

Qualification, A. (a). 

FREEMEN, VOTES OF, FOR 
COUNTY. 

See Qualification, B. (y). 



INTEREST OF MORTGAGE- 
DEBT APPORTIONABLE. 

See Qualification, B. (by. 

INTERNAL COMMUNICATION. 
See Qualification, A. (b) 5, 



LEICESTER. 
&e Qualification, B. (/). 



MORTGAGOR IN POSSESSION. 

See Qualification, B. (k) h % S> 
4,5. 



MORTGAGOR'S RIGHT TO 
VOTE. 

See Qualification, B. {k) 1. 3, 4, 5. 



NOTICE OF CLAIM. 
See Practice (c). 

NOTICE OF CLAIM. 
See Qualification, A. (y). 

NOTICE OF INTENTION TO 
PROSECUTE. 

See Practice (f )• 

NOTICE OF OBJECTION TO 
COUNTY VOTE- 

See Practice {d), 1. (e) 3. 

NOTICE OF SETTING DOWN 
APPEAL. 

See Practice (n). 



OCCUPATION, SUFFICIENCY 
OF. 

See 52. (n). 

OVERSEER. 
An assistant overseer, appointed in 
general terms under 59 Geo. 3. c. 
12., is an overseer bound to make 
out the list of persons entitled to 
vote under the Registration Act, 
8. 13., and service of notice of 
objection on him is sufficient. 
Points y. Attwood. Page 117 
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PAPER BOOKS. 

See Practice (p), 1. 2. 

PAROCHIAL RELIEF, OR 
OTHER ALMS. 

See Qualification, A. (a). 

PLACE OF ABODE OF 

OBJECTOR. 

See Practice (e), 2. 

POOR RATE, WHEN A 
NULLITY. 

See Qualification, A. (e). 

Effects of payment of, 97. 

See Qualification, B. (rf) 2. 

POWER TO AMEND DE- 
SCRIPTION OF PLACE. 

See Qualification, A. (c) 3. 

PRACTICE. 

(a) Barrister^s Signature to Case* 
The case transmitted to the Master 
must be subscribed at the end of 
it by the barrister, or the Court 
cannot hear the appeal, unless the 
respondent consent to have the 
signature inserted. 
Burton v. Brooks n 
— V. Blake J 



Page 197 



(5) Costs. 

Where the appellant has judgment 
and the respondents are over- 
seers appointed by the revising 
barrister under the Registration 
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Act, s. 44., the Court will not 
give costs against them. 
Capell V. Overseers of Aston l 
Burton v. Same J 

See (h) 2. 



158 



(c) Notice qf Claim* 
A county voter already on the re- 
gister, but whose right of voting 
depends on the occupation of dif- 
ferent lands from those there de- 
scribed, must send in a fresh claim 
to vote, describing the lands oc- 
cupied in immediate succession. 
Burton v. Ger^. 4 

(d) Notice of Objection* 

(Description,) 

1. The Registration Act, s.^., does 
not say that the precise form of 
notice of objection given in the 
schedule thereto shall be followed; 
and the notice not being intended 
to contain a legal description, but 
only a reference, Mt is matter of 
fact for the revising barrister, 
whether the notice is so expressed 
as not to be calculated to mislead, 
and the Court is bound by his 
finding. Lambert v. Overseers of 
St, Thomas, New Sarum. 224? 

2. A new notice of objection must 
be made in respect of the fresh 
occupation, although the old de- 
scription will, in terms, apply to 
both occupations. Burton v. AU 
ten* 4 

3. Whether a notice of objection 
describes, on the face of it, ob- 
jector's place of abode, is a ques- 
tion of law; whether such descrip- 
tion gives sufficient information to 

A 
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the party objected to, is a question 
of fact on which the barrister's de- 
cision is final. Sheldon y.Flatcher, 
Page 11 

4. ^' On the list of freemen for the 
City," is a sufficient description of 
a freeman objecting under Regis- 
tration Act, 8. 17> to a person 
whose name was on the list of 
freemen entitled to vote for Mem- 
bers for a city; although there 
was a list called *< the Freemen's 
Roll," kept under the Municipal 
Corporations Act for municipal 
purposes, as well as a list of free- 
men entitled to vote for Members. 
Feddon v. Savoyers. 246 

(^Direction and Address.) 

5. The notice of objection left with 
a postmaster to be forwarded 
under the Registration Act, s. 100., 
must be in such a state that he 
can forward it without writing any- 
thing on it himself, by being ad- 
dressed on the outside* Birch v. 
Edvmrds. 37 
(e) Form of Notice of Objection. 

1. The statutory form (Registration 
Act, s. 17, schedule 6. No. 11.) of 
notice of objection, does not apply 
to freemen. Feddon v.Saxvyers. 246 

2. Notice of objection signed ^*J. 
F., of 5. Sherborne Street , on the 
list of voters for the parish of 
Cheltenham.'* Held, prima facie y 
a sufficient description of objec- 
tor's place of abode, as, under all 
the circumstances of the case, 
Sherborne Street must be taken 
to mean Sherborne Street, Chel- 
tcnham. Sheldon v. Flatcher. 1 1 



3. A notice of objection. '' I object 
to your name being rretained on 
the list of voters for the parish of 
A., in the southern division of the 
county of B^ is sufficient notice 
within the Registration Act, s. 7., 
of objection to a vote for the 
county of B. Lambert v. Over^ 
seers of St. Thomas. Page 222 

(/) Service of Notice of Objection. 

1. An assistant overseer appointed 
59 Geo. 3. c. 12., is an overseer 
within the meaning of the Regis- 
tration Act, s. 13., so as to make 
valid a service on him of notice of 
objection. Points y. Atttvood. 117 

2. Service of notice of objection on 
overseers, not invalid, merely by 
reason that the notice was left at 
an overseer's place of abode 20 
minutes after 11 p. m., on the 25th 
of August. Points V. Atttoood. 117 

3. The sufficiency of service of no- 
tice is a fact for the barrister 
whose decision b final. Watson 
y. Pitt. 73 

4. What not a sufficient service of 
notice. JVatson v. Pitt. 73 

5. Personal service of notice good, 
though effected after 9 p. m. Per 
Maulcf J. 75 

(g) Remitting Case to Barrister. 

The Court will not remit the case 
to the revising barrister for a fur- 
ther statement of facts, unless it 
is unable to see its way to a deci- 
sion upon the case as stated. 
Watson V. Cotton. Per WUde^ C.J. 

54,55 



PRACTICE. 



277 



(h) Appearance of Parties. 

1. When respondent does not ap- 
pear, and no notice has been 
served upon him of appellant's 
intention to prosecute, the Court 
will not postpone the hearing, 
unless it be shown that the re- 
spondent has acted with bad faith, 
or some other substantial ground, 
be shown. Aldworih v. Dore, 

Page 67 

2. The Court will affirm the decision 
of the revising barrister with costst 
when the respondent appears to 
support it, but the appellant fails 
to appear. White v. Prtng. 141 

S. Respondent on appearing is con- 
fined to the matter of appeal. 
Palmer v. Allen. 42 

4. Although the respondent does 
not appear, the appellant will not 
have judgment without the Court 
hearing the grounds on which it 
is sought to reverse the decision 
of the revising barrister. Potv- 
nail v. Hood. 170 

(i) Notice of Intention to prosecute. 

Appellant when excused under 
64th s. of Registration Act, as not 
having had reasonable time to 
give ten clear days' notice of in- 
tention to prosecute. Palmer v. 
Allen. 42 

{k) Striking out of List. 
If the case as transmitted to the 
Master is not duly signed by the 
revising barrister at the end of it, 
the Court in the absence of the 
respondent's counsel will strike 
the case out of the list* Burton 
V. Blake. 197, 198 



(/) Reversal toithout Argument. 

The Court on the motion of the 
appellant's counsel, will reverse 
at once the revising barrister's 
decision when the respondent's 
counsel states his inability to sup- 
port it. Jarvis y. The Town 
Clerk of Shrewsbury. Page 182 

(m) Ten Days* Notice. 

When the Court has no jurisdiction 
to hear the appeal, for want of 
ten days' notice. Aldworth v. 
Dore* 67 f and see 71 n. 

(n) Setting down Appeal. 

Appellant need not give respondent 
notice of the appeal having been 
set down for hearing; ten days' 
notice of his intention to pro- 
secute, being all that is required. 
Powell V. Caswell. 141 

(o) Restoring Appeal to the List. 
Rule to restore an appeal to the list 
for argument, refused in a case 
where the decision of the barrister 
had been reversed without argu- 
ment on the 12th November^ there 
being nothing to show that the re- 
gister had not been subsequently 
altered accordingly. Powell v. 
Caswell. 141 

See p. 170. 

{p) Paper Books. 

1. If one party neglect to deliver 
his paper books, the other must 
do it for him, or the case will be 
struck out. Shedden y. Butt. 

188 

2. Paper books must be delivered to 
the Judges four clear days before 
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the first daj appointed for hearing 
appeals, and the Court will not 
relax this rule unless a sufficient 
excuse be given for non-compli- 
ance. What is such an excuse. 
Palmer v« Allen. Page 1 

(^) Consolidated Appeals. 

The Registration Act, s 44., gives 
no jurisdiction to hear a conso- 
lidated appeal when the decision 
on one of the cases consolidated 
will not dispose of the rest, and 
the appeal in such case will be 
struck out of the list. Prior v. 
Waring. 45 



QUALIFICATION. 
A. In a Borough. 

(a) Freeman. 
A freeman excused from payment of 
poor rate on the ground of poverty 
not thereby disqualified as having 
received parochial relief, under 
2 W. 4. c. 45. s. 36. Mashiter v. 
T&vm Clerk of Lancaster. 112 

Qi) JSfature of Premises. 
{''Land distant from Building:') 
1. Land at a distance from a build- 
ding, in a borough, may (if both 
land and building be occupied for 
the proper period by the claimant, 
either a« owner, or as tenant un- 
der the same landlord) be valued 
under 2 W. 4. c. 45. s. 27., together 
with the building, so as to make up 



a borough qualification. Collins 
V, Toxon Clerk of Tewkesbury. 

Page 219 
See 158 (n). 

('« Other Buildings.*') 

2. Two rooms in a house^ in which 
the landlord occupied a shop and 
parlour, but did not sleep, and 
whereof both he and the tenant 
of the two rooms had a key of the 
outer door, which had no othet 
fastening than the lock. Held, a 
« building" within 2 fr.4. c.45. 
s. 27. Toms v. Luckett. 19 

3. A shed, when may fall within de- 
nomination of ^'building" within 
2 fV. 4. c. 45. s. 27. fVatson v. 
Cotton. 53 

See also Remarks on this head, 
58 (n). 

4. A brick-built stable, and hay- 
loft over it, had annexed, but at 
a lower elevation, another brick 
building, to which was again an- 
nexed an irregular wooden build- 
ing divided into three compart- 
ments ; each of these last, as well 
as each of the two bride buildings, 
opened into the same yard, but 
there was no internal communica- 
tion between any of the erections. 
Held, the whole formed one con- 
tinuous structure under one roof, 
and was a ** building " within 2 W. 
4. c. 45. s. 27. Potonall v. Daxvson, 

177 

5. A coach house and stable (to- 
gether of the yearly value of 10/,, 
separately not) had means of in- 
ternal communication by windows 
in the partition separating the two, 
but no means of internal access 
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from one to the other. Held, a 
'•building" within 2 IV. 4f. c. 45. 
s. 27. Jolliffe V. Rice. Page 90 

(c) Nature of Occupation. 
(Co-occupation tuith Landlord.) 

1. Appellant occupied a counting- 
house in a house in which the 
landlord and six other persons 
occupied counting-houses ; the 
outer entrance to the premises 
was closed at night by a gate, 
which the landlord's clerk, who 
resided on the premises for the 
purpose, always kept locked at 
night, except when the inmates of 
the counting-houses desired to 
come in, but the gate had no 
keyhole on the outside. Held, 
sufficient occupation as tenant, 
within 2 W. 4. c. 45. s. 27. Dofjon- 
ing V. Luckett. 33 

(Separate Properties.) 

2. Under 2 W. 4. c. 45. s. 27. the i 
value of land added to that of a 
house or building in itself insuf- 
ficient, only gives a vote for the 
borough in which they are situate, 
when together the values are suf- 
ficient, and both properties are 
occupied by the claimant as owner 
or as tenant under one landlord. 
Burton v. Overseers of Aston^ 143 

See Collins v. Thomas. 219 

(Successive Occupation*) 

3. When appellant occupied in suc- 
cession a house at Coleham, in the 
parish of St Julian, and a house at 
Butcher Row, in the parish of St. 
Alkmond, and the list stated bis 



qualification to be ** house in duc- 
cession," and in the fourth column 
were inserted the words '^ Butcher 
Row" only. Held, the Registra- 
tion Act, s. 40., gave no power to 
amend by altering the qualifica- 
tion to •' houses" and addijig 
" Coleham " in the description of 
place, &c. Onions v. Boxvdler. 
Page 59 

(d) Payment of Assessed Taxes. 

By 11 & 12 Vict. c. 90. no one is 
entitled to be registered as a voter 
for a borough unless on or before 
the 20th July, he shall have paid 
all assessed taxes which have be- 
come payable by him previously 
to the 5th January preceding. 
By 43 Geo. S. c. I6l. s. 23. the 
assessed taxes are payable, and 
are to be paid, quarterly ; viz., on 
the 20th June^ the 20th September^ 
the 20tli December, and the 20th 
March. By 48 Geo. 1 c, 141. 
assessed taxes are to be cdiected 
in equal moieties within 21 days 
after the 10th October and the 5th 
April, with a proviso that the 
Act shall not b(b coiistrited to 
alter the times when the duties 
are payable under previous Acts. 
The quarter's house-tax due fron^ 
the appellant on the 20th Decern^ 
ber was not demanded until thfe 
llth April, and he did not pay 
it until the 30th July. Held, that 
a demand being unnecessary un- 
less previous to levy for default of 
payment, appellant was not en- 
titled to be registered. Pordr. 
Smedley, 203 
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(e) Nori'^ayment of void Rates* 

A scot and lot voter, not having 
paid before the last day of July^ a 
poor-rate which is a nullity, as not 
having been allowed by two Jus- 
tices, is not thereby disfran- 
chised under 2 Wil. 4. c* 45. s. 33. 
Fox r. Overseers qf Shaston St. 
Peter. Page 97 

See now 14 & 15 Vict. c. 14. 

(^f) Notice qf Claim. 
The revbing barrister in dealing under 
the Registration Act, s. 38., with a 
notice of claim inaccurately de- 
scribing a qualification, is to con- 
sider whether the mistake ought 
to have been corrected under 
s. 40. if it had occurred in the 
voters' list ; and if so, he is not to 
amend, but to decide that due 
notice has been proved to have 
been given. Eaden v. Cooper. 

183 
fe) Officer of Customs. 

An extra or glut tide waiter is dis- 
qualified as an officer employed 
in levying or managing the cus- 
toms, within 22 Geo* 3. c. 41. ;. 1. 
PtmnaU v. Hood. 170 

6. In a County. 
(a) Apportionability qf Rentcharge. 

The owners in fee of a plot of land 
which was subject to a chief rent 
of 14IL Is. ld.y granted the fee 
simple in a portion of the land to 
ten persons as tenants in common, 
subject to the payment of 4/. 5s. 
as their proportion of the entire 
chief rent The grantors cove- 



nanted to pay their proportion of 
the chief rent, and to indemnify the 
grantees against all losses by reason 
of the non-payment of the residue 
thereof — viz. 91. 16^. 7c/.; and 
further covenanted that, in default 
of payment on their part, the 
grantees might distrain on the 
grantors'portionof the land, which 
was of sufficient value to meet the 
annual charge of 9/. 1 6s. Id. Heldt 
that the rent was apportionable ; 
and that as the grantees could en- 
force contribution against the 
grantors for all beyond 4/. 5s. that 
amount only was to be deducted 
in estimating the value of their 
interests with respect to their 
claiming to vote for the county, 
and as the result was they had 
40s. by the year, their votes were 
good. Barrow v. Buckmaster. 

Page 235 

(J) Apportionahility qf Interest on 
Mortgage Debt. 

A. claims to vote for a county in 
respect of freehold land which 
was in itself worth 51. per annum, 
but which was mortgaged, together 
with other lands, worth 50/., be- 
longing to him, for 300/., and the 
interest on the mortgage debt 
was 15/. per annum^ in the whole. 
Heldj such interest was appor- 
tionable, and the claimant having 
AOs. by the year in respect of the 
land for (which he claimed which 
formed only an eleventh part of 
the whole property mortgaged), 
had a good vote. Moore y. Over- 
seers qf Carisbrooke. 233 
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(c) Equitable Estate. 
Id case, whether of a legal or an 
equitable estate, the Court looks, 
not at the actual legal charge, 
but at the substantial value which 
remains, afler all the remedies 
are exhausted, to see whether 
a qualification to vote is con- 
ferred or not, Barrov) v. BucJc- 
master. Page 242 

{d) Annual Value of Freehold. 

1. Thirty persons were seized in fee 
as joint tenants of a certain free- 
hold property, which they let at a 
nominal gross rental of 75/. 15^., 
but by agreement paid rates, taxe^^ 
and charges, which reduced the 
rent which a solvent tenant would 
give for the premises, to 63/. a 
year, and they also voluntarily 
paid for repairs, which for six 
years previously had cost 4/« a 
year on an average. 

Held, the question whether the 
annual value of the freehold was 
reduced by such payments for 
repairs below 60/., depended on 
the question^ what rent could be 
obtained, if the occupying tenants 
had had to keep the premises in 
repair, which being found to be 
under 60/., the property was worth 
less than 4-05. by the year to each 
landlord, and therefore none of 
them had a vote in respect of it. 
Hamilton v. Bass. 213 

2. An owner, who by agreement 
with his tenant, pays out of the 
rent certain rates to which the 
tenant is liable in respect of his 
occupation, so as to receive^ when 



the deduction has been made, less 
than 40«., and it is shown thaty 
in the absence of such agreement, 
the rent paid would have been less 
by the amount of such rates, is 
not entitled to vote for a county. 
Moorhouse v. Gilbertson. 

Page 260 

(e) Dissenting Minister. 

A dissenting minister occupied as 
such, under a trust-deed, one of 
the trusts in which was ^'to 
permit the minister for the time 
being to reside on the premises 
without paying any rent," a house 
and garden worth more than 40f. 
per annum, the legal estate being 
in the trustees. Held, that the 
barrister having considered it to 
be proved that the minister held 
for life, he had an equitable free- 
hold estate, and was entitled to 
vote. Burton v. Brooks. 197 

(y) Freemen Voting for. 
An Inclosure Act vested certain allot- 
ments of land belonging previously 
to the resident freemen of the 
borough of Leicester, in certain 
deputies in trust for such freemen, 
who were to elect the deputies. 
These trustees were empowered 
to apportion and divide the said 
allotments among such of the said 
freemen as should desire to be- 
come occupiers thereof at certain 
rents limited in the Act, to hold so 
long as each freeman so respect- 
ively becoming possessed ^' shall 
be willing to hold the same, and 
shall pay the annual rent, and 
conform to the regulations " of the 
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trustees, and they had further 
power to dispose absolutely of all 
or any part of the allotments with 
the consent of the major part of 
the- freemen in public meeting 
assembled for that purpose. 

Held, the allottees had estates, 
which might continue for life, and 
were not determinable at the will 
of the trustees, and that this was a 
freehold estate, and, in cases where 
it was of the value of 40«. above all 
charges, conferred a vote for the 
county. Beeson v. Burton. 

Page 225 

(^) Land toithin Borough. 

The owner and occupier of free- 
hold land within a borough, of the 
clear yearly value of 40;., who also 
occupies as tenant a house within 
the borough, at a distance from 
the land, has a vote for the county, 
whether the house be of sufficient 
value to confer the borough fran- 
chise or not. Burton v. Overseers 
qf Aston. 143 

(A) Lunatic. 
Committee of a lunatic's estate, under 
letters patent, taking into his own 
hands and management a part of 
the lunatic's estate, has no right to 
vote, under 2 Will. 4. c. 45. s. 20. 
for the county, not being a tenant 
within that clause. Burton v. 
Langham, 78 

(f) Member of Building Society. 

A member of a building society, the 
annual value of whose premises 
purchased of the society in fee 
simple, is stated to be 8/., but 



subject to a payment to the so- 
ciety of I5s. a month, by way of 
interest on mortgage to them, has 
not 40; . per annum over and above 
all charges, so as to be entitled to 
vote for the county under 8 Hen. 
6. c. 7. Copland v. Bartlett. 

Page 102 

(k) Mortgagor in Possession. 

1. Mortgagor of freehold premises 
in possession of the rents and 
profits, has no qualification for 
the county under the Registration 
Act, 8. 74., unless he has 40;. by 
the year to expend thereout after 
deducting all interest on the prin- 
cipal money secured by the mort- 
gage, when the time for repay- 
ment of such principal has expired, 
and that whether the payment of 
the interest be secured by the 
mortgage deed, or be a mere per- 
sonal liability. Lee v. Hutchinson. 

159 

2. The declaration required under, 
28 Geo. 3. c. 36. s. 6., that the 
claimant to a county vote has 
really and truly an estate of the 
clear yearly value of 40;. above all 
interest on mortgage debt, is to he 
construed thus ; that if the party 
could not take the oath, he should 
have no vote, not that if he could 
take it, he should necessarily have 
a vote. Diet, per Maule^ J. 164 

See post 194. 

3. Mortgagor in actual possession of 
a freehold estate of inheritance 
has no vote for the county in 
respect of it, unless it be of the 
annual value of 40;. beyond all 
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charges^ including interest on the 
mortgage debt. Copland v. Bart- 
letU Page 102 

. Mortgagor in possession has not 
a right to vote for a county, not' 
withstanding the Registration Act, 
s, 74., unless the quantity of his 
interest in the property is such as 
to satisfy 8. Hen. 6. c. 7. Cop- 
land V Bartlett. 102 

. A member of a building society 
purchased freehold land of the 
yearly value of 6/., and mortgaged 
it to the building society for the 
amount of the purchase money, 
which they had advanced to him, 
as well as to secure 5/. per cent, in- 
terest upon such purchase money, 
and such said sum, not exceeding 
2*. 6d* per share per annum on the 
three shares of which he was 
holder, for incidental expenses, as 
the society should fix. A power 
of sale was reserved in the mort- 
gage deed to the society, in case 
the mortgagor neglected or re- 
fused to observe any of their re- 
gulations. In pursuance of one of 
those regulations, he paid \s. 6d. 
weekly for each of the three 
shares, and out of these payments 
there was appropriated per annum 
8/. ISs. in part liquidation of the 
principal, 2/. lOs. for interest, and 
6s. for incidental expenses. 

Heldf that although the mort- 
gagor was in actual possession of 
the rents and profits, he had no 
vote for the county, not having 
40*. by the year within 8 Hen. 
6. c. 7. Beamish v. Overseers 
of Stoke. 189 



REFORM ACT. 
See Statutes (d). 

REGISTRATION ACT. 

See Statutes (e). 

RENTCHARGE APPORTION- 

ABLE. 

See Qualification, B. (a). 

REPAIRS. 
See Qualification, B. (d). 

RESIDENCE, SUFFICIENCY 
OF. 

See 52. (n). 

RESTORING APPEAL TO 
LIST. 

See Pbactice (o). 



SCOT AND LOT VOTE. 
See Qualification, A. (e). 

SERVICE OF NOTICE OF 
OBJECTION. 

See Practice (/) 1, 2, 3, 4, 5. 

SIGNATURE OF THE BAR- 
RISTER. 
See Practice (a). 

STATUTES (a). 

Benefit Building Societies Act. 

6 & 7 fVai. 4. c. 32. 

Sect. 1. - page 106. 

. 3. - - 104. 

- 5. - - 106. 
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STATUTES (b). 
Boundary Act. 

2 & 3 WUl. 4. c. 64. 
Sect. 27 - page 146. 
35 - - 127. 
87 - - 127.135. 

STATUTES (c). 
County Voters Act. 

8 Hen. 6. c. 7. 105. 193. 215. 238. 
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Sect. 4 
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7 


224. 
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12. 15. 74. 
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119.250. 


253. 


37 
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60. 185. 
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riDE WAITER. 


Sect 64 


Page 173. 


66 


173. 


73 


6. 


74 


104. 161. 193. 


100 


38. 


101 


14. 118. 204. 250. 


STRIKING OUT OF LIST. 




See Practice (k). 



SUCCESSIVE OCCUPATION. 

See Qualification, B. (/). 



TEN DAYS' NOTICE. 

See Practice (/) (m) (n) and 71. 
note. 

" THE SAME ROOF." 

The meaning of building under 'Hhe 
same roof is not necessarily a 
structure under a continuous rooT, 
but one in which there is no break; 
therefore buildings which are 
immediately contiguous, though 
with roofs at different elevations, 
fall within the words. Poxvnall v. 
Damon. 180, 181. 

TIDE WAITER. 
See Qualification, A. (g). 
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